
ADVOCATE-ON-RECORD: EJAZ MAQBOOL 

SUBMISSION IN REPLY TO MR. P.N. MISHRA, H.S. JAIN 
AND MR. M.C DHINGRA (SHIA WAQF BOARD), ADVOCATES 

BY 
DR. RAJEEV DHAVAN, SENIOR ADVOCATE 

AND 
OTHER CONNECTED CIVIL APPEALS 

Respondents Mahant Suresh Das & Ors. etc .. etc. 

VERSUS 

Appellant M. Siddiq (D) Thr. Lrs. 

IN THE MATTER OF: - 

CIVIL APPEAL NOSm 10866-10867 OF 2010 

IN THE SUPREME COURT OF INDIA 
CIVIL APPELLATE JURISDICTION 

A-8 3 

... 

www.vadaprativada.in

www.vadaprativada.in

dharmender
Typewritten text
A83

dharmender
Text Box




S.NO. PARTICULARS TAB 

1. Submission in Reply to Mr. P. N. Mishra, H. S. Jain 15 
and Mr. M.C. Dhingra, Advocates. 

2. Tilkayat Shri Govindlalji Maharaj Vs. The State of 16 
Rajasthan & Ors. 
(1964) 1 SCR 561 

3. The Durgah Committee, Ajmer & Anr. Vs. Syed 17 
Hussain Ali & Ors. 
(1962) 1 SCR 383 

,. 

4. Jewun Doss Sahoo Vs. Shah Kubeer-Ood-Deen 18 
(1840) 2 MIA 391 

5. The Commissioner, Hindu Religious Endowments, 19 
Madras Vs. Sri Lakshmindra Thirtha Swamiar of Sri 
Shirur Mutt. 
1954 SCR 1005 

/ ' 

INDEX 

www.vadaprativada.in

www.vadaprativada.in



Page 1 of14 

1.3 It has already been submitted that the relevant regime was the previous British law 

based on justice, equity and good conscience (JEGC), statute law and judicial 

1.2 The Muslim law recognize that a legal "regime of Darul-i-Islam exists when a 

Muslim regime takes over from another Muslim regime whereby in 1858 the law 

applicable-Was governed by Islamic law as inherited from the Nawabs of A vadhs. 

1.1 The regime inherited by the British from the Nawab was one ofDarul-i-Islam which 

was binding on the British and now on the Indian legal system. 

These are considered as below: 

(f) The Koranic argument: The mosque was not a valid mosque because it did not 

correspo~d to the sharia including the hadith. 

(e) The Interpolation argument: The inscriptions were interpolated to add an Islamic 

dimension 

( d) The Babur-Aurangzeb Argument: Travellers accounts suggest that the mosque was 

not build by Babur when a temple pre-existed on the site but which was destroyed 

by Aurangzeb. 

(c) The ~xact location argument: 'ft was possible from ]jakker's co-ordinates to locate 

the exact birthplace of Lord Ram. 

(b) On the Furman argument: Furmans' issued by the Nawab regime were both Muslim 

law and the law of the land to be enforced by the British. 

(a) On the regime argument: The regime inherited by the British from the Nawab was 

one ofDarul-i-Islam which was binding on the British and now on the Indian legal 

system. 

P.N. Mishra Advocate made the following arguments: 

I. RESPONSE TO P.N. MISHRA, ADVOCATE'S ARGUMENT 

,~ 
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2.3 In Tilkayat v. State of Rajasthan (!964) 1 SCR 561, the issue was whether the 

Udaipur Durbar's Furman of 1934 whereby the Tilkayat of the Nathdwara Temple 

(built in 1761) was appointed manager. After a scheme was consecrated by statute, 

the Tilkayat claimed the property through the Firman. The Supreme Court records 

that the High Court held the Firman created a public endowment with a property 

right in the Tilkayat SC to be recognized under Article 19(1) (f) of the Constitution 

but the statute of 1959 did not transgress this right (at pp. 568-570), but in the light 

(This case is in Dhavan 's Preliminary Submission) 

Nor was it necessary that such a document mention the word 'waqf' as such tenure 

can be inferred. 

2.2 In Jewun Doss v. Shah Kuber (1840) 2 MIA 391 the Court ruled that the term 

'Altamgha' or 'Atamghainam' in a royal grant or Firman of 14 March 1 does not 

give absolute proprietary right according to British Regulations and excepted from 

limitation. 

(Note these cases were strongly relied on but not presented for paucity of time. The 

point with case law is mentioned in the impugned High Court judgment.) 

(a) Tilkayat v. State of Rajasthan (1964) 1 SCR 561 

(b) Durgah Committee v. Syed Husssain Ali (1962) 1 SCR 383 

(c) Jeewan Doss Sahu v. Shah Kuber (1840) MIA 391 

2.1 Thelegal status of a furman has been recognized by Indian Courts in the following 

cases: 

(B) On the Furman argument: 

(See early submissions on JEGC etc) 

decisions. Thus, the furman was not absolute law over the surrendered and 

conquered territories but only as evidence to the extent recognized. 
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Far from establishing the point made by Mr. Mishra Advocate for the Hindu side is 

not established; 

It is true that. in dealing with the effect of this Firman, the learned 
Attorney-General sought to raise before us a novel point that under 
Hindu law even an absolute monarch was not competent to make a 

law affecting religious endowments and their administration. He 

suggested that he was in a position to rely upon the opinions of 

scholars which tended to show that a Hindu monarch was competent 

only lo administer the law as prescribed by Smritis and the oath which 
he was expected to take at the time of his coronation enjoined him to 
obey the Smritis and to see that their injunctions were obeyed by his 
subject. We did not allow the learned Attorney-General to develop this 
point because we hold that this novel point cannot be accepted in view 

of the well-recognised principles of jurisprudence.' 

'Jn appreciating the effect of this Firman, it is first necessary to decide 
whether the Firman is a law or not. It is matter of common knowledge 
that at the relevant time the Maharana of Udaipur was an absolute 
monarch in whom vested all the legislative, judicial and executive 
powers of the State. Jn the case of an absolute Ruler like the Maharana 
of Udaipur, it is difficult to make any distinction between an executive 
order issued by him or a legislative command issued by him. Any 

order issued b)l such a Ruler has the force of law and, did govern the 

rights of the parties affected thereby. This position is covered by: 
decisions of this Court and it has not been disputed before us, vide 

Madhaorao-Phalke v. State of Madhya Bharat2-. Ammer-un-Nissa 

Begum Mahboob Begum I 0 and Director of Endowments, Government 

of Hyderabad v. Akram Ali. 

of historical circumstances relating to the Vallabh sect. On deciding whether the 

firman was law or not, the Supreme Court held (at 591) 
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a) It is .suhmijted that in Skanda Puran, reliance has IJ~~n placed on Ayodhya­ 

Mahatamya which are the merits of visiting Ayodhya given in the Skanda 

Puran, In this reference reliance maybe placed on the Historians R.¢port to the 

3.2 The Skanda Purana argument: 

b) Hans Baker also locates the birth place of Lord Ram at the site of the Babri 

Masjid. 

a) Ayodhya Mahatamya in Skanda Purana gives the location which matches with 

the site ofBabri Masjid. 

3.1 Two arguments have been advanced to show that the site of Babri Masjid is the 

exact location of birthplace ML~rd Ram.~.:. 

{C) The Exact location argument: 

2.5 Thus, these cases far from supporting the proposition of Mr. Mishra, Advocate, in 

fact, controvert it. 

'The history of the administration of the property endowed to the tomb 

in the present case which is spread over nearly four centuries is 

sufficient to raise a legitimate inference about the origin of the terms 

on which the endowments were founded, an origin which is 

inconsistent with any rights subsisting -in the denominations to 

administer the properties belonging to the institution. It was because 

the respondents were fully conscious of this dffficulty that they did not 

adopt this broad basis of challenge in their writ petition. ' 

2.4 The next case relied on was The Durgah Committee v. Syed Hussain Ali (1962) I 

SCR 383concerns the challenge of the khadims on the Durga Khwaja Sahib Act 

1955 to claim property and professional rights, referring to Emperor Akhbar's 

Firman of 18 villages being given to the Durgah. The Court held that modem law 

had superceded the situation which had to be considered in context, observing (at. 

P. 414- 415) 
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b) Reliance on Hans Baker to state that Bahri Masjid was built on the birthplace 

of Lord Ram is misplaced as:- 

a) Mr. P. N. Mishra, Advocate heavily relied on mapping of location by Hans 

Baker. Based on the topography of the Janamasthan in Ayodhya Mahatam, 

Hans Baker tried to find the exact location. @ pgs. 2045 to 2048/V ol.II, para 

3539. 

3.3 The Hans Baker argument:- 

e) When a place is. associated with the birth of Lord Ram, possibly in the late 18th 

Century its location given in the various Mahatamyas does not tally with the 

Bahri Masjid. 

d) No place in Ayodhya is associated with Rama's birth either in l l" Century or 

even 6 centuries after. 

b. Somewhere between Rinamochana and Bharmakunda on the Bank of 

Sarayu. 

a. Somewhere west in the vicinity of Bhahamakunda close to the bed of 

Sarayu. or 

c) According to Ayodhya Mahatamya of Skanda Purana, Janamsthan should be 

located either:- 

b) The Ayodhya Mahatamya uses the term Janamsthan & Janambhumi, according 

to this report even if both are taken to be the same place, the resultant place 

does not match with the site of the Bahri Masjid. 

Nation - which has been exhibited by Plaintiffs in Suit 5 as well as Plaintiffs in 

Suit 4. It is Exhibit 45 in Suit 5 (Pgs. 432-449N ol 74) and Exhibit 62 in Suit 4 

(1720 - 1757Nol. 11). In this report it has been stated that the location 

described in the Ayodhya Mahatamya of Skand Puran does not match with the 

present-day location ofBabri Masjid. 
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c) "Encyclopedia of India an2 of Eastern and Southern Asia By Surgeon 

General Edward Balfour, 1885 

MentionsAyoGlhya atlatitude'.26°48' 20" North and longitude 82° 24'40" 

East (Vol. III, pg. 4083) 

(Vol. II, pg. 2645-2646, pr. 4263; Vol. III, pg. 3094) 

b) ii Gazetteer of Oudh" by Mr. W.C. Benett 

Mentions that Ajodhya lies 26° 4 7' north latitude and 82° 15' east longitude, 

on the banks of the Gogra. 

(Copied extracts written by P. Carnegy, Esq., Commissioner) 

Awadh (Ajodhya) is. one of the largest cities of India. In is situated in 

longitude 118°, O', and latitude 27°, 22'. 

(Vol. I, pg. 1074, pr. 1618; Vol. III, pg. 2781, pr. 4365, pg. 3085) 

a) "Ain~e-Akbari" 

c) Though variations exist in mapping of Ayodhya by different Travellers and 

Gazetteers as has been recorded as under: 

d. Even the impugned judgment records that Hans Baker proceeds on the 

basis of conjectures without assigning any reason. [Pg. 2050 at para 

3541/Vol. II of the Impugned Judgment.] 

c. Even while mapping the birthplace from Ayodhya Mahatamya, he cites 

considerable difficulties and ultimately states that Babri Masjid is built 

at the birthplace as is confirmed by local belief. [Pg. 2047!Vol. II of the 

Impugned Judgment] 

b. He proceeds by equating Ayodhya to the city of Saketa. [Pg. 2231/Vol. 

82] 

a. Hans Baker proceeds on the presumption that Ayodhya is not a real city 

but a figment of the poet's imagination. [Pg. 2229/V ol. 82) 
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1. The disputed structure was constructed as mosque by or under orders ofBabar. 

4.6 Another submission was made by Mr. Mishra about there being a dichotomy in 

finding (1) & (2) of Justice Khan [Pg. 115/Vol. I of the Impugned Judgment]. The 

said findings are as follows:- 

4.5 Even all the traveller's and gazetteers (except Tieffenthaler) mention that the 

mosque was constructed under the orders of Babur. 

Further, even though the Hon'ble High Court pointed out that there were 

discrepancies in the several versions of translations, it is relevant to note that all 

versions of translations noted that the inscriptions on the mosque bore the name of 

Babar. 

4.4 

It is submitted that the Plaint of Suit 5 itself mentions that the mosque was built 

under the orders of Babur. [Para 23 @pg. 245-246/Vol. 72-Pleadings Volume] 

4.3 

4.2 It was submitted that findings of Justice Khan and Justice Sharma were perverse in 

as much as the inscriptions which were the only proof that Babur built the mosque 

were held to be unreliable . 

c) Finding of Justice Sharma-MirBaki built the mosque at the command ofBabur 

[Pg. 3242/Vol. 3 of the Impugned Judgment] 

b) Finding of Justice Agarwal- Informed guess that mosque was built during the 

regime of Aurangzeb [Para 1682@pg. 1101/Vol. 1 ofthe Impugned Judgment] 

a) Finding of Justice Khan - Mosque built under the command of Babur@ pg. 

115/Vol. 1 ofthe Impugned Judgment. 

4.1 It was argued that the inscriptions on the disputed structure were the only evidence 

to show that Babur built the mosque, however since the inscriptions have been 

doubted, the Hon 'ble Judges erred in holding the Babur built the mosque. 

(D) The Babur-Aurangzeb Argument: 

. \._...,. 
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I have seen the concerned records. Masjid, Shahi Masjid or 
Janmsthan Masjid was not written in the first and second settlement's 
record. There were interpolation· in some records of · Khasra, 

Khatounl and Khewat of third settlement, wherein Janmsthan Masjid 

or Jama Ma.Sjid was written in interpolation in some numbers of 

disputed site. This report was sendby me. l have sent the report, in 
this connection, in 1989 to Board of Revenue. Enquiry was made on 
the basis ofmy report. Some· officer has came from Revenue Board. 
An OJ!ficer below the rank of Secretary,. Board of Revenue, was an 

5.3 Further it is relevant to note that the deposition of DW2/2, Shri Ram Saran 

Srivastava qua interpolation is as follows : 

5.2 It is submitted that Justice Shanna has held that there has been interpolation of 

record on the basis of the report submitted by District Magistrate, F aizabad as well 

as the Forensic report given by Forensic Science Lab, Lucknow. It is relevant to 

note that these reports were neither exhibitedby any of the parties nor were those 

supplied to the Muslim parties. However, the reports have been annexed by Justice 

Sharma at pgs 4269 to 4275and@pg.4276to4277 respectively of the VoL III 

of the Impugned Judgment. 

5 .1 It was argued that the first settlement report of'l 861 which mentions the masj id, 

there were interpolations. 

(E) The Interpolation argument: 

4.7 It is submitted that there is no dichotomy in finding no. I & 2, while finding no. I 

only refers to the fact that the mosque was constructed under the orders of Babur, 

finding no. 2 only states that it was unclear whether the land on which the mosque 

was constructed belonged to Babur. 

2. It is not proved by direct evidence that premises in dispute including 

constructed portion belonged to Babar or the person who constructed the 

mosque or under whose orders it was constructed. 
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(F) The Koranic argument: 

These shall be dealt separately by Mr. Nizam Pasha, Advocate. 

5.5 . Without prejudice to the foregoing there is sufficient evidence on record to show 

that there was a mosque in existence at the disputed site which was dedicated to 

'Allah'. 

Settlement of habitation of the disputed site was also covered under 

that settlement. J have seen the record of that. settlement. So far I 

remember, disputed site was referred as a Janmsthan. Jn the first 

settlement, Babrt mosque of ma~jid Abed« Shahi was not referred 
therein. Jn the later settlement records concerning to entry of disputed 

site were interpolated. J supposed these entries were interpolated 

after the third settlement. Records of first, second and third settlement 

were not interpolated. @ pg. 8504-8505, Vol. 50. 

Answer: Jn that settlement revenue record in connection with the land 

properties andnazool records were got corrected. Habitation falling 

under revenue area was also covered in the settlement. 

5.4 Further in cross examination, the Witness deposed as foilows: 

Question: Would it be right to say that settlement of habitation was 

also covered under the settlement of 1861-62, which is called first 

grade settlement and map of habitation in large scale and Khasra was 

prepared separately? 

Enquiry Officer and not a member. Records, which were interpolated 

and the report sent by me, were never rectified because the case was 

pending in the Court. I have not seen the report of enquiry officer. I 

know, that enquiry officer had filed his report. Which numbers of third 

settlement were interpolated, I do not know. J do not remember if plot 

No. 159 and 160 were interpolated or not.@ pg. 8422-8423, Vol. 49. 
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2.4 The following extract from the constituent Assembly Debates (hereinafter 

also referred as CAD) illustrates the attempt to introduce the word "God"/ 

"Parameshwar'" "Supreme being" in the Preamble. - 

2.3 The Constituent Assembly debates show that any particular religion was 

excluded from the dedication of the preamble of the constitution. 

• Tilkayat Shri Govindlalji Maharaj v. State of Rajasthan, (1964) 1 SCR 

561; 

• Commr., Hindu Religious Endowments v. Sri Lakshmindra Thirtha 

Swamiar of Sri Shirur Mutt, 1954 SCR 1005; 

cases: 

2.2 The Constitutional right to pray is a new right, hedged in with limitations 

and require proof of existence of the right as is clear from the following 

2.1 Article 372 of the constitution constitutes Hindu and Muslim law. 

(B) Response: 

c) This was the secular solution. 

b) That the constitution guaranteed the Hindu right to prayer under Article 25 and 

26. 

a) The relevant law was Hindu law and not Muslim law which was restored by the 

constitution. 

1.1 The basic argument made by H.S. Jain Advocate is that after the constitution 

(A) Arguments: 

II. RESPONSE TOH. S. JAIN, ADVOCATE 

• Durgah Committee v. Syed Hussain Ali, (1962) 1SCR383 
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"That in the Preamble, for the words 'We the people of India' 

the following be substituted:- By the grace of Parameshwar, 

the Supreme Being, Lord of the Universe (called by different 

names by different peoples of the world)." 

[See · Constituent Assembly Debates Vol X · dated 

17.10.1949, pg. 446 at TAB 2 of Miscellaneous Compilation 

• Pandit Govind Malaviya: The amendment of which I had given 

notice ran thus: 

• Pandit Govind Malaviya : The amendment of which I had given 

notice ran thus: "That in the Preamble, for the words 'We the 

people of India' the following be substituted:- 'By the. grace of 

Parameshwar, the Supreme Being, Lord of the Universe (called 

by different names by different peoples of the world) .... " 

[See Constituent Assembly Debates Vol X dated 17.10.1949, 

pg. 445 at TAB 2 of Miscellaneous Compilation in Response to 

submission made by Mr. P. N. Mishra, Advocate and Mr. H. 

S. Jain.] 

'In the name of God, 

We, the people of India, " 

[See Constituent Assembly Debates Vol X dated 

17.10.1949, pg. 439 at TAB 2 of Miscellaneous Compilation 

in Response to submission made by Mr. P. N. Mishra, 

Advocate and Mr. H. S. Jain.] 

• Shri H V Karnath: I regret I cannot accept the appeal. I shall 

move amendment No. 430 standing in my name. Sir, I move: "That 

in amendment no. 2 of the list of Amendments (Volume ]), the 

following be substituted for the proposed preamble:- 
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• Our concept of secularism, to put it in a nutshell, is that the "State" 

will have no religion. The States will treat all reli~ions and 

religious groups equally and with equal respect without in any 

manner interfering with their individual rights of religion, faith 

and worship. (2005) 6 sec 690 at page 704, para 37. 

[Note on secularism along with cases is at TAB 3 of 

Miscellaneous Compilation in Response to submission made 

by Mr. P. N. Mishra, Advocate and Mr. H. S. Jain] 

• While the citizens of this country are free to profess, practice and 

propagate such religion, faith or belief as they choose, so far as the 

State is concerned, i.e., from the point of view of the State, the 

religion, faith or belief of a person is immaterial To it, all are equal 

and all are entitled to be treated equally. See S. R. Bommai v 

Union of India. (1994) 3 SCC 1, para 304@pg. 232 

• That State has no religion and the state practices the policy of 

neutrality in the matter of rel igion, Ramesh Yeshwant Prabhoo 
(Dr) v. Prabhakar Kashinath Kunte, (1996) 1 SCC 130 at page 

147@para 147 

2.6 This Hon'ble Court in plethora of judgments has held that the spirit of 

secularism is embodied into the Constitution. 

2.5 That it is submitted that neither of the above three suggestions/amendments 

were incorporated into the Constitution of India. The words "God" or 

"Parameshwar" or " Supreme Being" do not reflect into the Preamble of 

the Constitution of India. The Preamble is sans any reference to religious 

fervor. 

in Response to submission made by Mr. P. N. Mishra, 

Advocate and Mr. H. S. Jain.] 
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(C) It is submitted that Shia WaqfBoard, though being a party to the Suits never entered 

appearance in the same. Even after, the notification dated 26.02.1944 was held to 

(B) It was further argued that at the time when the judgement dated 30.03.1946 was 

rendered against the Shia Waqf Board, a notification dated 26.02.1944 was pre­ 

existing. Subsequently, during the hearing of the suits, this notification was set 

aside held to de deficient by the Learned. Civil Judge on 21.04.1966. It was 

therefore argued that since there was no notification existing as on date categorizing 

the disputed mosque as Sunni Mosque, the prayer of the Shia WaqfBoard that the 

disputed Mosque was a Shia Mosque be allowed. 

a) The Learned Civil Judge, Faizabad vide the Judgement dated MMth 30, 1946 
passed in Suit No. 29 of 1945 dismissed the aforesaid Suit filed by Shia Central 

Board against Sunni Central Board on the ground that the inscriptions on the 

Mosque as well as grant made by Babar for the upkeep of the Mosque suggests 

that the founder of the Mosque was a Sunni (Babar), also that tarwaeeh prayers 

which is recited by Sunnis was being allowed and paid for and also that had the 

founder been a Shia, the fonds for its maintenance would not have been utilized 

for the payment of Sunni Imams and Muezzins. [Pgs. 4202-4208Nol. III of 

the Impugned Judgment]; This document is A 42 in 0.0.S. No. 1of1989, 

at pgs. 93 to 108 of Vol. 3 

Judgment dated 30.03.1946: 

b) The aforesaid suit claimed rights on Babri Masjid as it being a Shia Waqf. 

a) The Suit between the Shia Central Board Wakf v. Sunni Central Board Wakf 

numbered as Suit No. 29 of 1945 which was filed before the Court of Civil 

Judge, Faizabad on 04th of July 1945. [Pgs, 1-llNol. 73] 

Case: 

(A) The entire response is based on: 

III. RESPONSE TOM. C. DHINGRA (SHIA CLAIM) 
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(F) It is reiterated that they never raised their point either in 1945-46, or in 1966-89 or 

in 1989-2017. 

(E) Under such circumstances, when Shia Waqf board has slept over its rights to 

challenge the same for over half a century, there is no basis either for condonation 

of delay or re-opening of the Judgment dated 30.03. 1946 by way of Special Leave 

Petition. 

(D) This judgement dated 30.03.1946 is now being sought to be set aside by filing SLP 

(Diary No. 22744 of 2017) titled 'Shia central Board of Waqf UP. Vs. Sunni 

Central Board of Waqf" on which notice is not issued. 

be deficient on 21.04.1966, the Shia W aqf board took no steps whatsoever to 

challenge the judgement dated 30.03. 1946. 
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Gujendra1Uka.: - 

The history of the Nathdwara Temple in the District of 
Udaipur showed that Vallabha, who was the founder of the 
denomination known as Pushtimargiya Vaishnava Sampradaya, 
installed the idol of Srinathj i in a temple and that later on his 
descendants built the Nathdwara Temple in 1761. The reli­ 
gious reputation of the temple grew in importance and several 
grants were made and thousands of devotees visiting the temple 
made oflerings to the temple. The succession to the Gaddi of 
the Tilkayat received recognition from the Rulers of Mewar, 
but on several occasions the Rulers interfered whenever it was 
found that the affairs of the temple were not managed pre perly. 
fol934a -Firman was issued -by the Udaipur Darbar, bywhich; 
inter alia, it was declared that according to the law of Udai· 
pur all the property dedicated or presented. to or otherwise 
coming to the Deity Shrinathji was property of the shrine;that 
the Tilkayat Maharaj for the time being was merely a custo­ 
dian, Manager and Trustee of the said property and that the 
Udaipur Darbar had absolute right to supervise that the 

Nnthdsoara Temple-s-Prlmte or pubtic temple-Teqta...­ 
Yalidity of enactment pr01·z'ding for proper arlministration of 
temple-Constitutiow,ality-Xathdwara Tf'.mple Act, J.?59 (Raja.'1-. 
than 13 of J9.59) .ss. 2 (viii), ,1, 4, 5, 7, 10, 11, 16, 21, 22, 27, 
28, so, ss, sc, 37-0onstitution of India, -ArtP. U, .19 ( 1) (!), 
•)fl' t)(J IJ I ( '') .. u, ... :J,•> ..... 

THE STATE OF RAJASTHAN AND OTHERS 

(B. P. SINHA, c. J., P. H. GAJENDRAO!DKAB, 

K. N. · WANCHoo, K. C. DAs GUPTA and 
j, C. SHAH, JJ.) 

v. 

TILKAYAT SHRI GOVINDLALJI MAHARAJ 

Appeal ,dismissed. 

to-an order for possession of the premises in ques- 1963_. 

· tion. The appeal accordingly fails and is dismissed Krishanld lsltwi11 
with costs. Desai v. 

Bai Vijlor 

\ 6 

SUPREME COURT REPORTS 561 1 S.C.R. 
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·. (3) that an absolute monarch was the· fountain .. head of 
all legislative, executive and judicial powers, that it was of the 
very essence of sovereignty which vested in him that he could 
supervise and . control the administration of pub He charity, and 
that this principle applied as much to Hindu monarchs as fo 
any other absolute monarch. Any order issued by such a Ruler 
would have the force of law and govern the rights of the parties 
affected therebv: and thiii.t, arn;;ordinglyj the.Firman issued by the: 
Maharana of Udaipur in 1934 was a· law by .which the affairs 
of the Nathdwara Templewere governed after its Issue, . 

(2) that in. view of the documentary e~idence in. the case 
it could not be held that the temple was bull t by the Tilkayat of 
the day as his private temple or that it still .continues to havethe 
character of a private temple; that though from the outside 
it had .the appearance of a Haveli, the. majestic structure. inside 
was consistent with the dignity of the idol and with the charac­ 
ter of the . temple as a public temple. 

. Held, ( l) that neither that tenets nor the religious prac­ 
tices of the Vallabha school necessarily postulate that the 
followers of the school must worship in a private temple. 

. I , 

property dedicated to the shrine was used for the legitimate 
purposes of the shrine. The management of the affairs by the 
appellant Tilkayat was not successful and it became necessary 
that a scheme shou]d be framed for the management of the 
Temple. On February 6, 1959, the Governor ofRajasthan 
promulgated an Ordinance, which was in due course replaced 
by 'the Nathdwara Temple Act, I 9j9, The appellant challen­ 
ged the validity of the Act on the grounds, inter alia, that the 
idol of Shrlnathji.in the Nathdwara Temple and all the pro­ 
perty pertaining to it were his private properties and, as such," 
the State Legislature was not competent to . pass the. Act, that 
even if the Nathdwara Temple was held to be a public temple, 
he as Mahant or Shebait had a beneficial interest in the office of 
the· high priest as well as the properties of the temp le and tha] 
on that footing, his rights under Arts .. 14, 19 (1) (f) and 31 (2} 
of the Constitution of India had been contravened by the Act. 
It was also urged that the provisions of the Act infringed the 
fundamental 'rights guaranteed to the Denomination ·under 
Arts. 55 (l} and 2.6 (b) and (c) of the Constitution .. The 
question was also raised as to whether the tenets of the Vall­ 

.abha denomination and its religious practices required that. the 
worship by the devotees should be performed at the private 
temple and . so· the existence. of public temples was inconsistent 
with the said tenets and practices . 
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(8) that the expression "Law'' in Art. 26 (d) meant a law 
passed by a competent legislature and under that Article the 
l~gislat~1r~ ~~s C?I)Jp~tent t~ t!lake. a lavv. in regard t{) .. t}i~ ad­ 
ministration of-the-property tielo!lging to the denomination and 
that the provisions of.theAct.providing for the constitution of 
a Board to administer the property. were valid. 

Ratilal Panachand Gandhi v. The State of Bombay, JI954] 
S· C,. R. 1055, referred to, . · . · 

The Durgah Oommittee, Ajmer v. Syed. Hussain Ali, 
[1962) l S. C.R. 333, referred to. 

Skri Ram Kri6hna Dalmia v.·Shri Justic~ S. R. Tendolkar, 
[1959] S. C.R. 279,relied on. 

(7) that the right to manage the properties of a temple was 
a purely secular matter and could not be regarded as a religious 
practice under Art. 2.5. O) or as 'amounting to affairs in matters 
of religion underArt. 26 (b). Consequently, the Act in so far 
as it· provided for the management of the properties. of the 
Nathdwara Temple under the provisions of the Act, did not 
contravene Arts. 25 ( 1) and 26 (9). 

. ' 

(6) that the Art was not invalid on the ground of discri­ 
mination under Art. 14. 

Vidya Varuthi Thirtha v. Balusami Ayyar, (1921) L. R. 48 
I. A. 302 and the Uommissioner, Hindu Religious Endowments, 
Madras'v. Sri Lakshmindra T'irtha Sioamiar of Sri Shirur Mutt, 
[1954] S. C. R. 1005, considered. 

(5) that having regard to the terms of the Firman of 1934 
the right claimed by the Tilkayat could not amount .to a right 
to propertY. under Art. 19 (I) (f) or constitute property under 
Art. 31 (2) of the Constitution; that even if it were held that 
-hls right constituted a right to hold property, the restrictions 
imposed by the Act must be considered as reasonable and in the 
interests of the publi~ under Art. 19 {S). 

(4) that under the law of Udaipur the Nathdwara Temple 
was a public temple and that the Tilkayat was no more than 
the Custodian, Manager and Trustee of the property· belonging 
to the temple. 

. ]efadhaorao Phalke v, The State of Madhya Bharat, [1961] 
IS. C. R .. 9!i7, relied on. · ·, · 
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VICE VERSA 

(b) Civil AJ.'peals Nos. 11)·4, 65·5 a:md 7i8 
of 1962. 

· ... Ap.~e·a:ls. from .t.~: . J~1~J~;~,~·~i> a~~~ • ~rti?~~ d'.~t1? 
ia.n~?d't~}·i~~2P!~!! ~Z-llJ,~ Oourt in 

i\N·~ 
VICE Vil.SA 

(c) Civil A~pe:~.i No,. $31 of lflll, 

(13} that ss. 5, 7, 10, ll, 21, 27; 28, 35', 36 and 37 
Were valid. 

C1vrL APPELA.TEJU)!ft'~~:toT10N :. Civil Appeals 
Nos. 652, 653 and 757 of 1912~ 

Ap~ealsJrom the j~d.~t.Tlent an~. ordc·r dated 
January ·31., .1962,. of .. the Ra3a;~tha:n H0igh <Jourt in 
D. B. Civil Writ Petition No. 90 of 1959. ~ 

(12) that s. 30 (2) (a) in so far (ls itconfe.rred. on the 
State Government · power to m:4ke rul(!S ta, i:es.p~ct of th~ quali .. 
fieations for holding the o~~ of the Gos•wami,w~s inv-aUd. 

(9) that the scheme envisaged by ss. 3, 4, 16, 22 and 34 of 
the Act merely· allowed the· administratlon of the propertie~ ef 
the temple which was a purelysecular matter to be undertaken 

·by the Board and that the sections were valid. 

( 10) that tinder s. 5 (2). (g} it was necessary that the 
members' of the Board other .tha~ the Collector of Lt(!~ipur 
District should not . only profess N·.i·r)dll religionbut rnl.Jst also 
belong to the Pushti M~rgiya V~Uabh.i .sampraday~; .. and 
that the proviso to s. 5. (2) (g) which. enabl~d a Collector 
to be a statutory member ofthe Beard even thoµgh he ~~y not 
be a Hindu and fil(lY not heloAg tothe denomination, did not 
contravene Arts. 25 (I) and 26 (b). 

( 11) that the .. eJ{pressiqn . ''a1fairs of the . temple" in. s . 16 
referred only the purely secularaffairs in regard· to th.e ad·rninis .. 
tration of the temple and that the section was valid. 
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Tilk11y•t. I 

Shri Gauinll«lji · 
M1"1,araj 

v, 
Stille of R.:ijasth~ . ., 

Sar}~o Prasad, S. B. L. Saxena and K. K. 
Jain, for respondents Nos. 3 to 5 (in C. A. No. 652/62) 
respondents Nos. 2-4 (in C. A. No. 653/62), respon­ 
dents Nos. 2, 3, 5, 6. and 7 (in C. A. No. 654/62), 
the Board and its members (in C. A. No. 655/62), 
respondents Nos. 3-12 (in C. A. No. 656/62) and the 
appellants (in C. A. Nos. 757 and 758 of 1962.) 

.A. V. Viswanatha Sastri, Balkrishna Acharya 
and M. V. Goswami, for the appellants {in C. A. No. 
654/62),, respondents Nos.1-10 (in G. ·A No. 655/62) 
and respondents Nos.L .. 10 (in C. A. No. 758/62). · 

. P. K. Ohakravarty, for the appellant (in C. A. 
No. 656/62). 

0. K. Daphtary, Solioitor.;Ger11eral of India, 
G. O. Kasliwal Adoocaie-General for the State of 
Rajasthan, M. M. Tewari} S. K. Kapur, B. R. L. 
Iyengar,, Kan Singh, V~ N. Sethi, B. R. 0. K. Achar 
and · P. D. Menon, for respondents Nos. I and 2 (in 
C. A. Nos. 652 and. 656/62). respondent No. I (in 
C. A. Nq. 654/62), respondents Nos. 2 and 3 (in o. A. No. 75'1/62), respondent No. 11 (in C. A. 
No. 758/62) and appellants (in C. A. Nos. 653, and 
655/62). . . 

(d) Writ Petition No. 74of1962. 

Petition underArticleBz of the Constitution of 
India for the enforcement. of fundamental. rights. 

M. 0. Seta.lvad, A.ttorney-General for India, 
G. B. Pathak, B. B. Desai, V. A. Seyid Muhammad 
and B. 0. Misra, for the appellant (in C. A. No. 652 
of 1962) and respondent No. I (in C. As. Nos. 653 
and 757 of 1962). · 

. Appeal from the judgment and order dated 
January. ~I, 1~6~, ·?~ the Ra .. jasth. an High Court in 
D. B. Civil Writ Petition No. 4~ I of I 960. · 
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- Tilkayat . 

· Shri Gooin«Jalji 
Mah~rtJj 

: v. 
I , S'at1 of R.t.zjast/um 

I 

' 

G. S. Pathak, B. Datta and B. P. Makeskwari, 
for the petitioner (in W. P. No. 74/~2) .. 

0. K.l)aphtary, Solicitor-General of India, .G. S, 
Kasliw~l, Advocate-General for the State . of Raja.8 .. 
t~an, f· JI. Tewari, B. K. Kapur, 13. R.L. ·tyengar, 
.KfJn ·lingi,. V. N. Sethi and P. D. M.e1U)n, for 
respondents Nos. 1 and 2 (in w·. P. No. 74/62)~ 

Sarjoo Prosed, · 8. B. L. Sezena and .K. If. 
Jain, for respondents Nos. 3-12 (in W. P. No.74/62). 

1063. January 21. Thejudgment of the Court~, 
was .. delivered ·by · 

~~~~NUR~GADKAR, ... J.-·J?~is .· gt.O?P. of sev~~ 
c.ross"~1-~,J'.,~ls• '. arisesfro)Jl three ~1·~'.~ !)et1t1~s iel·ci 111 

· ts~e HI C)ourt. of Judicature for R..~~-fts·th~nJ in w~ich 
t~e v of the . N~thdw,~ra ~~1.llp·l:~- Apt~ l~'ii 
(7l1o· L •< .... ·. ~f 19,) ~) (berein~~ter ca:l'led t~e A~t) lia.g 
~~·~·~. q~Cli1l·l~~ged. . ~he prin~.ii~~i. '!tit ~·~:~iti~n . ~~s 
~rit . : · :;"t}tl No. f)O ~f 19-~9 ; it was 111·0~ ~·y tie 
l~~s6nt······; .•·•.i .·tta~at v-, ?·ovi·n~la.lji .. ·. ·.,··••(.~e1'rin~tter .· .... ~ .. ~J·le~• -. ·-~tie 
'li1lii:il¥at} 0n February 28, Ul~9. Th:~t Fe·tit,ie,n · crn,1·li· 
e~~el"ii.~~e ~~;1-idity of .the Nathdwar~. Ordinanee,_.1159· 
(~o. '~ of ~~~Q)· .·.w~i~h ~ad ~~~,~ i~·1uea·. on Fe·?~u~ry 
~{.11111.· ... _$N·Qs€quendy_this. 01~clim·~~~·e······w~s · .: 7e~~aJ,~d ~·~; .!:~:~ .t\1ct ... '\¥'1-lic;h, .•... ·. a-tter ree~ivi -: .. <';~i-e ass7~:t-,~f-~,,e 
~t:~sii~f.t, , came i~:o . force en .. > ar9n ~~' ~·~~9. · · , · ... · ~¥~ ~ilkay~t \V~·~ ~l:~~~~<i ; . !0 ~,~-~ 

.. ~~a... ~ft~r j'~ a~,~~~\~'1fl·t~ . ':'~ .. ~~~~~~~~11 · 
ti.e.· .vires······~f .. tile. Act ~~·e ... ~,f4)~i~i~•S.·fl)~-~~i•~ 
l··~~t!~········· ·.·~~~·-,· .. ·.·~~~;li~~s.~.•.··''•~J .· .. · ~t~r:,........ . . ,. ·• · ..•.. A~m*!~·•• .. · .• w1~~.···t~i~· ...• ·:.11:et~~JE·~•-· .....•• ·~~Jit .·.··· ....•. .. ... ·.·.··· .. -: 

o~ 1~~·9 w~s . ~ki o~ . "~~~1t l!t 
~,titi01H~F~. >~He .~~t!~0Ptl~~: > 18 iit 

::<'~ ~-:~£ .: ~f . t~e £~,li.@,w@r~ .. Qi 0ctM: It!~: 
... l1t1• ~'~lin1t·a'1·~~~ •. · .. ··. T~i~··ii. --.··- ~·~- 

·~~···· .. ·· .. .. • ...•.. A.ct.·~~,• ~~·n~l'f~;~·.· i1w•rs of V1ill1$lla·. -Cla. f(D~llft 
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v. :; 
State of Rajasthan .. 

~H: 

Tilkayat 
Slzri Gesindlalj! 

Mt1haruj · 

1963 
• 

the third Writ Petition (No. 421 of 1960) was filed on 
behalf of -Goswami Shri Ghanshyarnlalji who as a 
direct descendant of ValJabha, set up an interest in 
himself in regard to the Nathdwara Temple,· and as 
a person having interest .in the said Temple, he 
challenged the validity of the Act. These three peti­ 
tions were heard together by the High Court and 
have been dealt with by a common judgment. In 
substance, the High Court has upheld the validity of 
the ·Act, but it has struck down as ultra »ires a part 
of the definition of 'temple' in s, 2 (viii), a part of s, 16 
which refers to the affairs of the temple; s. 28, sub-ss, 
(2} and(3); s. 30 (2)(a); ss. 3&-and 37. The petitioners 
as well as the State of Rajasthan felt aggrieved 
by this decision and that has given rise to the present 
cross-appeals. The Tilkayat has filed· Appeal 
No. 652 of 1962, whereas· the, State has filed appeals 
Nos. 653 and. 757 of 1960. These appeals arise from 
Writ Petition No. 90 of 1959. The Denomination 
has filed Appeal No 654 of 1962, .whereas the State 

· has filed Appeals Nos. 655 and 75~ of l H62. These 
appeals arise from Writ Petition No. 310 of 1959. 
Ghanshyamlaljiwhose Writ Petition No. 421of1960 
has b~en ~ismis1sed by the High Court on the · ground 
that rt raises disputed questions off act which cannot 
be t~i.~c;l !J.Q9er Art. 226 of the Constitution, has pre·::· 
ferred Appeal No. 656 of 1962. Since Ghanshya­ 
mlalji's petition has been dismissed in limine on the 
ground just indicated, it was unnecessary for the 
State to prefer any cross-appeal. Besides these seven 
appeals, in the present group ·has been included Writ 
Petition No. 74 of 1962 filed by the Tilkayat in this 
Court under Art. 32. By the said writ petition the 
Tilkayat has challenged the vires of the Act on some 
~ddition_al-~r<?utids. . _±hat ts }1()~ ~~~ t'~~nc:ip~Lpe>iµ l 
which arises· for· our decision in this group is in 
regard to the Constitutional validity of the Act. 

At this stage, it is relevant to. indicate broadly 
the contentions raised by the parties before the High 
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On the other hand, the State of Rajasthan 
urged .. that the Nathdwara- Temple was a public 
temple and the Tilkayat was no more and no better 
than its manager. As such, he had no substantial bene­ 
fieal interest in the property ofthe ·temfle. The con-. 
tention that the Tilkayat's fundamenta rights under 
Art. 19 (1) (f) have been contravened by the Act was 
denied; and the plea of the . Denomination that the 
fundamental rights guaranteed .·to it under Arts. 25 (1) 
and 26{b) and (o) had been infringed was alao dispu· 
ted. It was urged that-the law .was prefectly valid and 

' -~ 

Court and the conclusions of the High Court on the 
points. in controversy. The Tilkayat contended 
that the idol of Shri Shrinathji in the Nathdwara 
Temple and all the property pertaining to it were· 
his private properties and as such, the State Legis­ 
lature was not competent to pass the Act. In the 
alternative, it was urged that even if the .Nathdwara 
Temple is held to be a public te.mple and the Tilkayat 
the Mahant or Shebait. in charge of it, as such . 

. Mahant or Shebai t he had a beneficial interest in the 
office of the high priest as well as the properties of the 
temple and it is on that footing that the validity . of 
the Act was challenged under Art. 19 (1) (f) of the 
Constitution. Incidentally the argument for the 
Tilkayat was 'that the idols of Shri Na vnit Priyaji 
and Shri Madan Mohanlalji were his private .idols 
and the property pertaining to them was in any case 
not the property in which the public could ·be said 
to be interested. The Denomination ~ubstantially. 
supported the Tilkayat's case. 'In addition, it urged 
that if the temple was held to be a public temple, 
then the Act would.be invalid because it contravened 
the fundamental rights guaranteed to the denomina­ 
tion under Art. 25 (1) and Art. 26 (b) and (c) of the 
Constitution. . Ghanshyamlalji pleaded title in him­ 
self and challenged the validity of the Act on the 
ground that it contravened his rights under Art. 
19·(1) (f). 
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IJ63 did no more than regulate the adminis~ration. of the 
property of the temple· as contemplated by Art. 26 (c). 
of the Constitution. The Tilkayat's claim that the 
two idols of Navnit Priyaji and Madan Mohanlalji 
were his private idols was also .challenged. Against 
Ghanshyamlalji's petition, it was urged that it raised 
several disputed questions of fact which could not be 
appropriately tried in proceedings under Ar~. 226. 

The High Court has upheld theplea raised by 
the State against the competence of Ghanshyamlalji's 
petition •. We -ought to add that the State had con­ 
tended that the Tilkayat's case about the character 
of the temple was also a mixed · question of fact and 
law and so, . it could not be properly tried in writ 
proceedings. , The HighCourt, .. however, held that it 

r: would be· inexpedient' to adept .,a technical atf:iiq.ae 
in this matter· and it allowed the merits of the dispute 
to be tried before it on the assurance given by the 
learned counsel appearing for the Tilkayat that the 
character. of the property should be dealt with on the 
documentary evidence adduced by him. Considering 
the documentary evidence, the High Court came to 
the conclusion that the. temple is a public temple. - 
It exa.tnitted the several Firmans and Sanads on. 
which-reliance was placed by. the Tilkayat and it 
thought that the said grants supported the plea of the 
State that the temple was not the private temple of 
the Tilkayat. It has, however, found that the 
Tilkayat is a spiritual head of the Denomination as 
well as the spiritual head of the tempJe of Shrinathji, 
He alone is entitled to perform 'Seva' and the other 
religious functions of the temple. In its opinion, 
the two minior idols of N avnit Priyaji and Madan 
Mohanlaljiwere the private idols of the. Tilkayat 
ang so, that part of· the definition which included 
them·within the temple of.Shrinathji was struck down 
as invalid. In· this.connection, the High ·Court has 
very strongly relied 'on the Firman issued by the 
Maharana of Udaipur on December 31,· 1934, and it 
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has observed that this Firman clearly established the 
fact that the temple was a public temple, that the 
Tilkaya twas no more than, a. Custodian, Mana~er 
and · Trustee of the property belongingto the temtie 
and that the State had the absolute right to 
supervise that the property dedicated to the shrine 
was used for legitimate purposes of the shrine. 
Having found that the Tilkayat was the head of the· 
denomination and the head priest of the temple, the 
High Court conceded in his favour the .right of resi­ 
dence, the right to distribute Prasad and the right to. 
conduct or supervise the worship and the perfor­ 
mance of the Seva in the temple. In the light of 

. these rights the High Court held that the Tilkayat 
had a beneficial ·interest in the properties. of the 
temple and as such, was entitled to contend 'that the 
said rights were protected under Art. 19 (1) (f) and 
could riot be contravened by the Legislature. The 
High Court then examined the relevant. provisions . of 
the Act and held that, on the whole, the major 
operative provisions of the Act did not contravene 
the fundamental rights of the Tilkayat under 
Art. 19 (I) (f); ss. 16, s. 28, sub-ss, (2) and (3), 
s. 30 (2) (a), ss. ·36 & 37, however, did contravene 
the Tilkayat's fundamental rights · acccording to the 
High Court, and so, the said sections and the part of 
the definition of 'temple' in s, 2 (viii) were struck 
down by the High Court as ultra oires: The plea 
thatthe fundamental rights under Art. 25 (I) and 
Art. 26 (b) and (c) were contraveneisd did not appeal 
to the High Court to be well-founded. In the 
result, the substantial ·part of the Act has. been held 
to be valid. It appears · that before the High Court, 
a plea was raised by the Tilkayat that his rights under 
Arts.14 and 31 (2) · had been contravened by the · 
Act, These pleas have been rejected by the High 
Court and they have been ·more particularly and 
specifically urged before us by the Tilkayat in his 
Writ Petition No. 74 of 1962. That, in brief, is the 
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Before dealing with the merits of the present 
dispute, it is necessary to SCl out briefly the historical 
background of the temple of Shrinathji .at Nathdwara 
and the incidents in relation to the management of 
its properties which ultimately led to the Act. The 
temple of Shrinathji at Nathdwara holds a very high 
place amongthe 

1Hindu. temples in this. cou~try a~d 
is looked.upon with great reverence by the Hindus in 
general and the Vaishna v followers of V allabha in ·, 
particular. As in the case of other ancient revered : 
Hindu temples, so in the case of the Shrinathji temple i 

at.Nathdwara, mythology has woven an attractive ! 

web about the genesis of its construction at· 
Nathdwara. Part of it may be history and part may 
be fiction, but the· story is handed down from gene­ 
ration to generation of devotees and is believed byall 
of them to be true. This temple is visited by thousa.ids 
of Hindu devotees in general and by the followers of 
the Pushtimargiya Vaishnava Sampradaya in parti­ 
cular. The followers of Vallabha who constitute a 
denomination are popularly known as such. The 
denomination was founded by Vallabha (1479-1531 
A. D.)* He was the son of' a Tailanga Brahmin named 
LakshmanaBhatt. On one occasion, Lakshmana Bhatt 
had gone on pilgrimage to Banaras with his wife 
Elamagara. On the way, she gave birth to a son in 
14 79 A. D. That son was known as Vallabha. It is 
said that God Gopala Krishna manifested himself to 
Vallahha on the Govardhana Hill by the name of 
Devadamana, also known as Shrinathji. Vallabha 
saw the vision in his dream and he was commanded 
by God Gopala Krishna to erect . a shrine. for Him 
and to propagate amongst his followers the cult of 
worshipping Him in order to . obtain salvation (1). 
Vallabha then went to the hill and he found the. 
image corresponding to the vision which he had seen 
in this dream. Soon thereafter, he got· a small 

*Some scholars think that Vallabha was born in 1473. A:D .. Ylde The 
Cullural Heritage otIndia vol. Ill at p. 347. 
(1) Bhandarkar o.n 'Vaishnavism, S'aivism & Minor Religious systenu at p; 77, 

nature of thefindings recorded by the. High Court 
in the three writ petitions filed before .it. 
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}l ~5Wilftll y~~~lnath had seven sons ... The. tra~i • 

tioo .. _.cif ~-~- dcno1Binadon. believes that bes:i(ies tl:1e -·idf>l 
. of Skri'1.athji Vidtalmathji received. from . his· father 

(l~_-· l'b-ai· Maairlall~. lit•ki'•· tA ~ci.tjicm ·ol~r-cc•. 

In course of time, Vallabha was succeeded by 
his son Vithalnathji who was both in learning and 
in .saintly character a worthy son of a worthy father. 
Vithalnath ·had great organising capacity -and his 
work was actuated . by missionary zeal. In the 
denomination, Vallabha is described as Acharya or 
Maha Prabhuji and Vithalnath is described as Gosain 
or Goswamin. It is said that-Vithalnath removed 
the idol of Shrinathji to another temple which had 
been built by him. · It is not known whetherany idol 
was installed in the earlier temple, . Vlthalnath Iived 
during the period of Akbar when the political 
atmosphere in the country in Northern India was 
actuated by a spirit of tolerance. It appears that 
Akbar heard about the saintly reputation of Vithal­ 
nath and issued a Firman granting land in Mowza 
of . Jatcipura to Vithalnathji in order to build 
builcUn;~, gardens, cowsheds and workshops £or tile 
temp,l~ gf Gova1dhannathji .... ··This Firm.an was issued. 
in . li:l:I· A. D. Later, Emperor Shahajahan also 
iss~.~~ ~llother Firman on Oet.ober 2,I63-3, which 
s~o"'8 that some land was being gra.1}ted by the 
Eap.eror for the use and expenses of Thakurdwara 

. exempt from payment of dues. . 

temple built at Giriraj and installed the image in the 
said temple. It is believed that this happened _in 
1500 A. D.. A devotee named Ramdas Chowdhri 
w~ entrusted with the task of serving in the temple. 
Later on, a rich merchant· named Pooranmal was 
asked by Govardhannathji to build a big temple for 
him, The building. of. the temple took as many as 
20 years and when it was completed, theImage was 
installed. there by Vallabha himself and he engaged· 
Bengali Brahmins as priests tn the said temple, (1). 
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. 
When Aurangzeb came on the throne, th~ · 

genial .atmosphere of tolerance 'disappeared and the 
Hindu temples were exposed to risk and danger of 
Aurangzeb's intolerant and bigoted activities. Col. 
Todd in the· firstvolume of his 'Annals of Rajasthan'. 
at p. 451 says that "when Aurangzeb prescribed · 
Kanaya and rendered his shrines. impure throughout 
Vrij, Rana Raj Singh offered the heads of one hundred 
thousand Rajpoots for his service; and the God was 
conducted by. the route of Kotah and Rampoora to 
Mewar, An omen decided the spot of his· future 
residence. . As he journeyed to gain the capital of 
the Sessodias, the chariot-wheel sunk deep into the 
earth and defied extrication; upon which the Sookuni 
(augur) interpreted the pleasure of the deity that he 
desired· to dwell there. This circumstance occurred at 
an inconsiderable village called Siarh, in the fief of 
Dailwara, one of the sixteen nobles ot Mewar. 
Rejoiced at this decided manifestation of favour, the 
chief hastened to make a perpetual gift of the village 
and its lands which was speedily confirmed by the 
patent of the Rana. Nathji (the god)· was removed 
from his car, and in due time a temple was erected 
for his reception, when the hamlet of Siarh became 
the town of Nathdwara. This happened about 1671 
A.· D.'' This according ; to the tradition, i~ the 

. genesis. of the construction . of . the temple at 
N athd wara. . Since then, the re!Jgious reputation of 
the temple has . ~own by l~a_ps· and bounds and to .. 
day 1t can. Iegitimately claim to be one ofthe few 
leading 'religious temples of the Hindus; Severa! 

seven other idols which '¥ere also "Swaroops" (mani­ 
festations) of Lord Krishna. Before his death, Vithal­ 
nathji entrusted the principal idol of Shrinathji, to 
his eldest sort Girdharji and the other idols ·were given 
over to each one of his other sons. These brothers 
in tum founded separate shrines at various places 
whichare also held by the members of. the denomi- 
nation in high esteem and reverence. - 
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. The succession to the Gaddi of the Tilkayat 
has.from the · beginning, been governed by the rule. 
at .Primogeniture. This succession received recogni­ 
tion from the rulers of Mewar from time to time. 
It appears that in 1813 A~ D. . Tilkayat Govindlalji 
was adopted by .the 'widow of Tilkayat Damodarji 
and the ruler of Mewar recognised the said .adoption, 
Later, the relations between the ruler of Mewar and 
the Tilkayat. were strained during the time of 

. Tilkaya1;t Girdharlalji. It seems that the Tilkayat 
was not content with the position of a spiritual leader 
of the denomination . but he began to claim special 
secular rights, and when the Darbar of Udaipur 
p~aced the villagrs belonging to the Nathdwara 
~e,-pl! ... •under attachmen~, .• a . P;rotest w~s made ·by 
t~~ ~~~her~ of the deno1~inati~n on ~ehalf ?f the 
'}"iU~a~at. Jtwas. as a result oftais strained relation- 
sh~~ betwe~~ the Barbar and the Tilka~at that in 1876 
TiHtayat Girdharlalji was. deposed and was deported 
f~~m_ N~thdw:ara . by the order passed by ~he Ran~ of . 
Mewar on May 8, 1876 The reason .g.i:t.1e11 for 
t~[s .drasti~ step was that the . Tilkayat disobeyed the· 

· op~~s oftl).e ruling authority and so, could not 'be 
~l\~~ecl to ~unction as such. . ln ~lace of. t:~e de·f)osed 
1'~,~~a,a,t·, h.is s~n •• .. ··•· (J~rdhanlal]} was.. a,,~;~.~inted. · .. as 
i~I,~i~·a"t. <J.ipa~~~l.~lfili .. tl)eI) . w@~t ... · t~ 1\l~~·aa.r . a,f1d 
li,tiil''~i:~n . started between hi~ ~ni· his ]f'f'if'lt~yat so ~ 
i~ ... · ~!~JP~~t .. of .. .: e:t€nsive . . ~r~l?·ertie~ .: · .. ··.in Bombay. 
~~r~~·~tr·l:~~j.,i claimed· __ .the·_pr~~·e;pt~~s·_as hi~ o\\"~. where- 
at kB: ~ia~~r~t ·~~· ~-~~ .~;.,at_ tB\~; __ •... ~-~t •• f-~t ,· 

·· ~~fill\ .; ~l~en._ ··· :.. :.- <br_ .. tk·e .. 1~~~- ~r 
si> ~~ti t'~t . the ~~~;~,~~~~ .~o. ).' •<, ..•. · ~~~~·~~ 

i.······>·•·····.·····<•·.·/\ · ., l·t ~~~~·~.,~ ., t~~t .: ·. t~~---~~l~"··~~··/ '. .. "~~··.',ql)),t1~t • CCll.ti'$·t,.mi~iy tedk t~e view · t.lf•t :ffte · $fl~·r .·· p•1$~d ~~ 

Gaj1ndra~11dkar, J, 

,u . 1963 grants were made arid thousands of devotees visiting 
/ •1 Tilkiyat the temple in reverence made offerings to the temple 

: ; Shri Godn1lalji almost everyday throughout the year. No. wonder 
I . MohOraj . · that the temple has now become one of the' richest 

.!stateofvRlljasthan religious institutions in the country. 
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· Unfortunately, in 1933; another occasion arose 
when the Rana ofUdaipur had to take drastic action. 
After the death of Goverdhanlalii on September 21, 
1933, his grand son Damodarlalji became the 
Tilkayat. His conduct. however, showed that he 
did not deserve to be a spiritual leader of the. deno­ 
mination and could not be left in charge of the 
religious affairs of the Shrinathji temple at 
Nathdwara, That is why on October 10, 1933', he 
was deposed and his son Govindlalji, the present 
Tilkayat, was appointed the Tilkayat of the temple. 
Before adopting this ·course, the Rana had given 
ample opportunities to Darnodarlalji to improve his 
conduct, but despite the promises made by him 
Damodarlalji persisted in the course of behaviour 
which he .had adopted and so, the Darbar was left 
with no other alternative but to depose him. That 
is- how the present Tilkayat's regime began even 
during the lifetime of his father. 

(l] 12 Bom, 351. . (2) 17 Bom, 600. 
(3) 17 Bo~. 620 

the Rana ·of Udaipur on May 8, 1876, was an act 
of a foreign State and did not effect his right to 
property in Bombay: It was observed that 
Girdharlalji was regarded as owner of the property, 
he had not lost bis right as such to the said property in 
consequence of his deposition, and if he was merely a . 
trustee, he had not been removed. from his office· by 
any competent Tribunal vide Nanabai .v, Shrirnan 
Goswami Girdharji (1). Goswami :Shri Girdharji 
Maharaj Shr! Govindraiji Maharaj TUkayat v. 
111 adhoiodas Premjv and Goswami Shri Goi·ardhanlalji 
Girdharji Maharaj (2) and . Shriman Goswami Shri 
108 Shri Govardhanlalji Girdharlalji v. Goswami 
8hr-i Qfrdharlalji Govindrajji (3), So f ar as the · 
N athdwara temple and the properties situated in 
Mewar were. concerned, the Tilkayat Gordhanlalji 
who had been appointed by the Rana of Udaipur 
continued to be ·in possession and management of the 
same. · 
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As on the occasion of the deposition of 

Girdharlalji in 1833-, so on the occasion of the depo .. 
sition of Damodarlalji, litigation followed· in respect 
of Bombay properties. . On January 6, 1934, 
Damodarlalji filed a suit in the Bombay High Court 
(No. 23 of 1934) against the Tilkayat .and other 
persons representing the denomination, In this suit, 
he claimed a declaration that he was entitled to and 
had become the owner of all the properties mentioned 
in the plaint and that he was the owner of all the 
rights, presents, offerings, and emoluments arising in 
and· accruing from the . ownership of the idols, 
Shrinathji and Shri Na vnit Priyaji as well as his . 
position ..; as .. the Tilkayat. Maharaj in due .eourseof 
his succession .. In t~e said suit, the idols of Shrinathji 
and Shri . Navnit Priyaji were added as defe11dants. 
At i that time, the Tilkayat was a minor. Written 
statements were filed on his behalf and on behalf 
of the two .· idols. · A counter claim was preferred on 
behalf of.theidols that th~ properties belonged to 
them ... Subsequently, the suitfi~E:d ~r D~ll1odarlalji_ 
was withdra~n;···but th~ .. co~n~erci~im· ... made·.·by •. the 

· idols w~s . referred. to t~¢ . s~le ar,bit.ration . and final 
determination of . Sir Cnim.an·lal K. Setalvad, a lead- 
ing Advocate . of the l'otnbay .· .. · Hjg:h Court ". · On 
April 10, 19142,. the a~bi\trrdor m~de' his a\Yard and 

· in due course, . a decree was .Eassed in terms of the 
said award on September 8,_.. t9i.2~ . Th,is · Qee-ree. ··pro- 
vided .: th.at all the pro~7rti:es,. movable, .· . and 
im.movable, and all of.l~I"ill,IS and . Bhents 
domated to t~e . i~bl .. . .: ~f $hrinathJi or . for its 
worship . ?r benefit be~~~1ed . t.~ .the.· ~a.W. idol; 
\\'fter¢~s···.· ~~perti~s ., ~~:~~~~~h. ~e€\-i:~t·~~ or a~ercd••··~o 
t~e · .. Tilka;~·~t· .. ~ah~r~.i .• for tB:e time l:)ei~,~' >or at tJ!te 
l{~is~nt. ii;~ndat .. r~~H\is ... if.· d~nateH~ .: dedk~·~!d .. \ar 
o~ened ~~r t~e wo~saip · (?F ben~:fi.t <Jf die. idol ~elon~- 
e~ .. · to t~7. ~·,·~~. · ia~·L .. <. l·t !~~.·: ,~~'!iied ·. ···. ·~·~~~ the 
Til~ar~t.~~~haraj···~~'~.···•.~~~·.· ti~~ 1Jc~i,01lg .·.~a ·a~~~·al· •. ···~~·a~~e 
at Nathtl~·~~~ is ,~2~i·:~~ctl t~ I . ~.< ··~~·· ·•· .• ~~~···• ·•• •SJl+• tae ''prope·rties of tie . ·. s,i<;t jdt)i •e~o,-dit1il · tp tie 
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When he was appointed "the · Tilkayat, 
. Govindlalji was a minor 'and so, the management or 
the temple. and the property temained. .wlth the Court 
of Wards, till April 1, 1948. On .. that date, ··the 
management of the Court of Wards was ·withdrawn 
and the charge of the property· was handed oYpr .to 
the Tilkayat. It appea~ that the ·mari'agement of 
affairs by the. THkayat . was . not very , b;agpy. or 
successful and . the estate· faced financial difficulties. 
In order to meet this difficult situation the Tjlkayat 
appointed a·-··comm\tte.e·,or rncinageme~~i .c?tisi~ting c 

of 12 members belonging to the .denominatlon some 
time in 1952. This was .fqllowed .by arfother,cornm.i• 
ttee of 21 -rnembers appointc+f.·. on Jupe · .. H, .. 195$ • 

.. Whilst :this·> latter ··committee J was- in cli~rge ··c,r the 

usage of the Vallabhi Sampradaya." The said !!!!.._ .. 
award and the decree which followed in terms .of it 1Uk9,ol..,; 
were naturally confined to the· properties in the SMi~l~<,:; 
territories which then comprised British India and . 0 

v, 41 
;;. 

did not include any properties in the territories 'which · -State 0! :R4f'r:1j 
then formed part of princely India ·or Native .States . GaJ~nlr•t~l~1·· 
as they were then known. . · ,., 

Meanwhile, after Damodarlalji ~-as deposed 
and his son Govindlalji was ·appointed the Tilkayat, 
the Rana of Udaipur issued a Firman on Decem­ 
ber 31, 1934. By this Firman it was laid downthat 
the shrine of Shrinathji· had always been and was 
a .religious institution for the. followers -of -the 
Vaishna vas . Sampradayak and all the proper~~' 
ofl'ered at the shrine were the property of the sbriile: 
and that the Tilkayat Maharaj was merely a GuSt.o· 

·dian,. Manager and Trusteeof the said pro~erty for 
the shrine. It also· provided . that the .Udaipur 
Darbar had absolute right to supervise that· .the 
property dedicated to the shrine "is used for· Iegitimat~ 
purpose of. the shrine. It also made-certain other. 
provisions to which we shall· have occasioa to retlitjl 

. later, 
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management, some valuables stored and locked in the 
room in the premises of the Temple of Shrinathji were 
removed 'by the Tilkayat in December, 1957. This 
news created excitement. amongst the members of the 
public in general and the followers of the denomina- . 
tion in particular, and so, the.Rajasthan Government 
appointed a Commission of Enquiry. 'In the preamble 
to the notification by which , the Commission· of 
Enquiry was appointed, it was stated - that the State 
of Rajasthan as the successor of the covenanting State 
of Mewar had a special· · responsibility to supervise 
that the endowments and properties dedicated to .the 
shrine are safeguarded · and used for the legitimate 
purposes· .of the shrine, The Commission of the 
Enquiry made ·its report on October 11, 1959. This 
report passed severe strictures against · the conduct of 
th~· Tilkayat. At this stage, we oughtto add that 
the dispute between the .Tilkayai and· the Rajasthan 
Government as to the ownership of the valuable 
articles removed from the temple was later ref erred 
to the sole arbitration of Mr. Mahajan, the retired 
Chief Just~ce· of this Court. The arbitrator made 
his award on September 12, 1961, and held that 

... except in regard to the. items specified by him in his 
award, the rest of the property belonged tothe 
Tilkayat; and he found that when the Tilkayat . 
removed the - properties, he believed that they were 
his personal properties. 

It was in· the background of these events that 
the State of Rajasthan thought it necessary that a 
scheme should he drafted for the management of the 
Temple and this proposal rec~ivcd the approval of 
the J:ilkayat. In order to give effect to this proposal· 
it was agreed between the parties that a suit under, 
s, 92, Code of Civil Procedure .. should be filed in the· 
Court of the District J ud~ge ·at U daipur. The parte 

- then thought that the suit would be non-contentious 
and . would speedily end in a scheme of maaieu f 
ment - being drafted wlth the consent of pa rtjes · 

578 SUPREME COURT REPORTS [1964]VOL.r 

v. 
'. ,~t111 of Rqjasthan 
1· --· 

. · Talka.!at 
11, 1 ' SAri Govindla{ji 

1·. Maharaj 
i i 

19fJ. 

www.vadaprativada.in

www.vadaprativada.in



Accordingly, suit No. 1 of 1956 was filed in the Dis­ 
trict Court ·at Udaipur, and in accordance with the 
agreement which he had reached with the authorities, 
the Tilkayatfiled a non.contentious written statement. 
However, before the suit could make any appreciable 
progress, Ghanshyamlalji arid Baba Rajvi, the son of 
Tilkayat, applied to be made parties to the suit and 
it became clear· that these, added parties desired to 
raise contentions in the suit and that entirely changed 
the complexion of the litigation .. It was· theri obvious 
that the litigation would be a long-drawn out affair 
and the object of evolving. a satisfactory scheme ror 
the management of the affairs of the temple would 
not be achieved· until the litigation went through a 
protracted course. 

It was, qn~er these.,, circumstances that .the 
Governor .of Raj asthan Pr8mulga!ed an, Ordinance 
called the N athdwara Q,i~dinance, J.959 (No. II 
of 1959) on .~ebruary 1p,; f9J9. The Tilkayat 
Immediately fil~g his WrJt Petition No. 90 of 1959 
challenging the validity of tbe said Ordinance. The 
Ordinance was .. >in. due course replaced byAct 13 
of 1959 and the Tilka yat was allowed to amend his - 
original writ . petition so as: to challenge the vires of 
tr4e-·-·--i\ct.' · · Shortly stat ~q, this is the historical 
background· of the' present dispute. 

The first question w~ich calls for our decision 
is whether the tenets .·of tRe Vallabhdenomination 
and its religious: practices postulate arid require that 
the worship by the devotees should be performed at 
the private temp 1~ . owned and. managed by the 
Tilkayat, and so, the existence of public temples is 
inconsistent with the said tenets and practices. In 
support of · · rhisvargtrmentvthe ··-···learned. Attorney­ 
GeneraJ has placed strong reliance onthe observa­ 
dons made by Dr. Bhandarkar in ... his work on 
Vaisriavism; Saivism and Minor ReU'gious Systems, 
ti 80. In the section dealing with V allabh and 'his 

• 
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school, the learned Doctor has incidentally observed 
that the Gurus of this sect. ordinarily called Maharajs 
are descendants of the seven sons. of Vithalesa, Each 
Guru has a temple of his own, and there are no public 
places of worship. He . has also added that the 
influence exercised by Vallabh and his successors 
over their adherents is kept up by the fact that God 
cannot be worshipped . independently in a public 
place of worship. but in the house and temple of the 
Guru or the Maharaj which, "therefore, hasto be 
regularly visited by the devotees with offerings. These 
temples are generally described as Havelis and the 
argument is. that. the said description .. also brings out 
the fact that the temples are private temples owned 
by the Ti1kayat of the day. It: is true that the 
observations made by Dr. Bhandarkar lend support 
to the contention raised, before us by the learned 
Attorney-General on behalf of the Tilkayat, but if 
the discussion contained in Dr. Bhandarkar's work 
in the section · dealing with Vallabh is considered as 
a whole, it would be clear that these observations are 
incidental and cannot be · taken to indicate the· 
learned Doctor's conclusions , after a careful exami­ 
nation of all the relevant considerations bearing on 

·the point .. Si.nee, howeve·r·, theslo. bservati.ons are in 
favour of the plea raised by the 'ilkayat, it is nece- 
ssary very briefly to enquire· hether there is any­ 
thing in the tenets or the religious practices of this 
denomination which justifies the claim made by the 
learned Attorney-General. · 

Whatthen is the- nature of the philosophical 
doctrines of Vallabh? According· to Dr. Radha 
Kriihnan (1), . Vallabh accepts the authority not only. 
bf the Upanishads, the Bhagvadgita and the Brahma 
Sutras, but also of the Bhagavata Purana, In his 
works; Anubhasya, Siddhantarahasya and Bhagavata­ 
Tikasubodhini, he offers a theistic interpretation of 
·the V cdanta, which differs from those of Sankara and 
Ramanuja, His view is called Suddhadvaita,. or 

• (1) ''.Indian Philosophy,, by Dr. Radha Krishnan,· pp. 756 ap.d 758. 
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Tilk'l}41 · 
Shri Govind{alj t 

Maharaj 
v. .I 

State of Rqjutlwt !1; 
·;i 

Gdj1ndragadku, J. )/ 

pure.· non-d.ualism, and declares that .the. "':hole world 
is real and is subtly Brahman. The individual souls 
and the inanimate world are in essence one with 
Brahman. Vallabha looks ~pon God. as the whole 
and the individual as part. The analogy of sparks 

· of fire -is employed by Him to great purpose. The 
Jiva bound by maya can~2t attain salvation except 
through the grace of God, which is called Pushti. 
Bhakti is the chief means of salvation, though Jnana 
is also -useful, As regards the fruitof Bhakrl.there 
are diverse opinions, says Dasgupta (1). Vallabha said 

. in his Sevaphala-vivrti that as a result of it one may 
attain a great power of t;xperi.tncing the nature of God, 
or may also have the experience of continual contact 
with God, and also may have a body befitting the 
service of God. Vallabha.. .however, is opposed to 
renunciation 'after the . rndnn,e.r of monistic: sanyasa, 
for this can only bring repentance. as. 'being. ineffica­ 
cious. Thus, itwill be s~en that though Vallabha 
in his philosophical theories differs from Sankara and 
Ramanuja, the ultimate path 'for salvation which he 
has emphasfaed is that of Bhakti and by Bhakti tbe 
devotee obtains Pushti (qi vine grace). That is why 
the cult of V allabha is known as Pushtimarg or the 
path for obtaining divine grace. 

·--:nr: .. ·· Bhandarkar points out that according to 
Vallabha, Mahapushti, or•·· the highest grace, ·is that 
which removes great obstacles and conduces to the 
attainment of God himself, Thus Pushtibhakti is of 
four kinds: ( l) Pravaha-Pushtibhakti, (2) Maryada­ 
Pushtibhakti, (3) Pushti-Pushtibhakri. and ( 4) Sudha­ 
Pushtibhakti. The first is the path of those who 
while engaged in a worldly life with its me and mine, 
do acts calculated to bring about ·the attainment of 
God. The second is - of those- who, .. withdrawing 
their minds from 'worldly enjoyments, devote them­ 
selves to God by hearing His praise· and listening to 
discourses about Him. · The third is of those who 
already enjoyed God's grace and are made competent 

(0 A history on •<Indian Pbilo40pby0 by Das GUJ!t!.· ~· su~ss&. 

1 S.C._R. SUPREME colrR.t: REPORTS 581 

.A.,·.··•.:J 

www.vadaprativada.in

www.vadaprativada.in



,_·_;_;.:: 
- ···-····-···--' . -~- --·····- ...... "'' ' .... - 

--'---···------·-::·--,-:;--::--- ----- 

.~H;t 
··;~,c~~ 

_,j~/::_C _ _,c.•~·- 

- ii 
t .j~.· 

·.~ ~' 3tt 
. 'r ... •·.· .. ;,J- 

t 
t 

.·~.·.·.·.·.·• .•. ···· .• · •. ·. .;~ 

t 
:I: 
'····.·.· .. -.·.· ...•.. -.·.· k · ..... t 

The practical modes of worship adopted by the 
members of this cult bring out the same effect. Lord 
Krishna as a child is the main object of worship. 
His worship consists ofseveral acts of performance 
every day · in the prescribed order of ceremonies. 
These begin with the ringing of the bell in the mor­ 
ning and putting the Lord to bed at night. After 
the Lord is awakened by the ringing of the bell; there 
is a blowing of the conch-shell, awakening of the Lord 
and offering morning 'refreshments, waving .of lamps; 
ha.thing; dressing; . food; 'leading . the cows out for 
grazing; .the mid-day meal; waving of lamps again; 
the ev~n.in.g service; the. evening meal· and going to 
.bed. These rituals performed with meticulous care 
fr9m day to day constitute the prescribed Hems of 
Seva which the devotees attend every day in the · . 
Vallabh temple. In order to be able to offer Bhakti 

-in a proper. way, the members of this denomination 
. are in~tiated into this Cll:l~ . t)y the performance of two 
rites; oae is Sliarana Mantropadesh and the other is 
Atma Nivedan. . The. first gives. the devotee the status 
of~ Vaisli:nava. and the second .. confers. upon him.· the 
st;~'tus of a~ . Adfaikad entitle~. to pursue the path of 
service of devotfon. .. At tile perfor113;aJ;'loe of tllie first 
rite, .... d~e. Ili~·~':a.. whie~is .•. re~eatea iM tl~ee~rsof tile 
d~v<),ee is ''S,ftree Kri~l1na.Sbara.na.tn Mamah" and 
on··.· the . ocoas~~n . a .. ' tulsi . Kanthi' •is put ·~r~a~d the. 
ntl~~ ?f t~~ .. ~evot~e •... _f\.t .··.the sece~~ }i,iti~i~li' . a 
r~l~1tou$ <fo~w:la . is rep~atea, t~~ e~ect of w~i~~ is 
th:at tQe ~~vo·te-e tr~ats h,i~~·!lf. a~~ all lds p . > < ., ~i'-8 
as be~nfiag t:e Lora tis:ana. We have ··ac .. : •ef.tdy 

6ojendrat1okar, J. 

. Tilkayal 
11, i ', M11i GovmdlfJlj i 
I'. Maharaj 

I J v 
' ' State oj Rajaslhan i i' 

to aquire knowledge usefu] for adoration and thus 
cometo know all about the ways of God. The fourth 
is of those who through mere love devote themselves 
to the singing and praising of God ·as if it were a 
haunting passion .. Thus, it would be seen that the 
tenets ·of the cult em phasised the importance of 
Bhakti, and the religious practices accordingly cente­ 
red round this doctrine of Bhakti, 

1963 
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I 

referred to the original image whichVal1abha ins­ 
. talled in the temple built ill his time and the seven 

. idols which Vithalnathji gave to his sons. These 
idols . are technically described as .Nidhi' Swaroops'. 
Besides these idols, there are several other idols which 
are worshipped by Vaishnava devotees after. they are 
sanctified by the Guru. It is thus clear that believing 
in the paramount importance and efficacy: of Bhakti, 
the followers of Vallabha attend the worship and ser­ 
vices of the Nidhi Swaroops.or idols from day to day 
in the belief that such devotional conduct would ulti- 
mately lead to their salvatiori, · · 

It is significant that this denomination does not 
recognise . the existence of .. Sadhus 9r Swamis other 
than the descendants of Valiabha au.q it emphasis~s 
that it is unnecessary to adopt ritualistic practices or 
to repeat Sanskrit Mantras..or in cantations in wor­ 
shipping the idols. Besides,, another __ .significant fea­ 
ture of this cultis that it d(J.e$ not.believe in celibacy 
and does not regard that giying up worldly. pleasures 
and the . ordinary mode bf a house-holder's life 
are essential .. for spiritual prQgress. In fact Vallabha 
himself Jived a house-holder's life and so have all his 
descendants. This cult does not, therefore, ·glorify 
poverty and it ·teaches its followers that a normal 
house-holder's life is quite compatible with the prac­ 
tice of Bhakti, provided of course, the devotee goes 
through the two ceremonies of initiation and lives up 
to the· principles enunciated by Vallabha. · 

The questi()n which we have to decide is whe­ 
ther there .rs . anything in the philosophical doctrines 
or tenets or religious· practices which are the special 

···features ·ofthe•Vallabha school, ... wbicb .. PI'9b.i~it~. th~ 
existence ·of public temples or worship in them. · Tlie 
main object underlying the requirement that devotees 
should assemble in the Haveli of the Guru and 

· worship the idol obviously was to encourage 
collective and congregational prayers. Presumably . 
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it was realised by Vallabha and his descendants 
that worship in Hindu public temples Is apt to 
clothe the 'images· worshipped with a formal and rigid 
character and the element of personality is thereby 
obliterated ; and this school believes that in order 
that Bhakti should be genuine and passionate, in the 
mind of the devotee there must be· present the nece­ 
ssary element of the personality of God. It is true 
that Vaishnava temples of the Vallabha sect are 
generally described as Havelis and though they are 
grand and majestic' inside, the outside. appearance 
is always attempted to· resemble that of a private 
house. · This feature can, however, be easily explain· 
ed . if we recall the fact that during the time when 
Vithalnathji with his great missionary zeal spread 
the doctrine of Vallabha, Hindu temples were cons· 
tantly faced . with the q·an.ger of . attack from 
Aurangzeb. . ·In fact, the traditional story .abour the 
foundation -of the Srinathji temple at Nathdwa-ra 
itself eloquently brings out .the fact that owing. to the 

. religious persecution practised during Aurangzeb' s 
time, Srinatbj i himself had to · give tip his a;bode ne:ar 
Mathura and to start on a journey in search ofa 
place for residence in more llospitabte and congenial 
surroundings. . Faced .. with- t~is ·irnr~1ediate problem 
Vitbalnathji may have started builcting the temples 
in the form of Havelis so tltat from outside nobody 
should know ·that· there is a temple within. · 

It may a~o ~e.true historJ.cally that wbe~. ~he 
first temple was built in tne life ti:rru: of V allabha 
it 111ay have be~n a. ·modest. ~?U·se. wn~~e th~ •. ~ri,Ulcd 
ima1t· was· in·s~al~ed a~cl duri.B~: t~e · .. e~~:~r . ~~~ ~~~·!ia 
fe\V i~vo:te~smar •. have bee11 ..... vis:i.ti~g.tla1~'.$a4ti .·~~~~~·~· 
Appr(Jpriately enough, it \Yas then c~iled a Ha~eli. 
Later, even when •. the numbe! 0r;~vGt~es il1Joreucd 
a~clt~e. t~Jl'.lple~.· .. •~uilt by .the .. ·Va~~ . ~!et····~~~~·· .·:to 
collect . thous·~nds of ':isito~, t~~j;ti€l~ail a~,·~~~~e 
to ti~e-bonou·~ed .... \V?·r~s d.~~~i'~ld .• ~M ··•· s;~ilJ~l'~~·t 
t11Bp.i:~s . also as Hav~h$ ROWG¥&r btt IIilB JllJll$1C 
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State of Raf 'asthan 

1963 

If! 

/,:they were .. Therefo:e~ we are s_atisfied that neither 
t:.the tenets· nor the religious · practices of the Vallabha · · 
~ •. sc.hool necessarily p~stu!ate tlia~ the folJowers of the 
I school must . worship m a private temple. Some 
f temple's of this .cu It. may have ·b~en private in the 
(Lpast and some of them .may be private. even today. 
:.·Whether or not a particular temple is a public 
1 temple must necessarily · ·be considered . in the 
~-·light . of the ·relevant . facts relati~·g to : it ... There 
Kean be no general rule that a public temple is pro .. 
:~hibited . in Vallabha . School. Therefore, the first 

'. ~rgumen.t urged by the learned ~ttomey-General in 
j,challengmg the finding. of the. High Court that the 
{Srinathji temple at Nathdwara is a public temple, 
;?cannot be accepted. 

The question as to whether a· Hindu temple is 
;l-private or public has often been considered by judi- . 
~~cial .decisions. - A .t~mple belonging to a family 
~"which is a private temple is not unknown to Hindu 
'-)l~w. In the case of a private temple it is also not 
Lunlikely that the religious reputation of the founder 
tmay be of such a high order that the private temple 
~founded by him· may attract devotees in large 
+numbers and the mt!re fact that a large number of 
(devotees are allowed to worship" in the temple would 
1 not necessarily make the private ·temple a public 
\temple. . On the other hand, .·.·a public temple can 
Tbe built by subscriptions raised by the public and a 
, deity installed to enable- all the members of the 
~.public to offer worship. In such a case, the temple 
,_.would clearly be a public temple. Where evidence 
Jin regard to the foundation of the temple is not 
f clearly available, sometimes, judicial decisions rely 
'.'on certain other facts which are treated as relevant. t Is the temple built in such an imposing manner that 
{r it may prima f aaie . appear to be a public temple ? 
tThe appearance of the temple of course cannot be a 
1:.,decisive factor; at best it may be a relevant factor. 
i)Are the members of the · public entitled to an entry 
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There are, however.. certain ancient documents 
which sh~w tbatthe temple, .cannot t>e. a ~~~'te 
temple. We have already referred ~9 ~he f.if'Jlt·~S. 
iasued by Akbar a11d . Shahjahan .. Th~.se. FirtD;~llS 
are strictlynot material for the purpose ofthe·present 
dispute because they have ~p relation to the temple 
at Nathdwara.- However,·. as a matter of history, it 
may be worthwhile. to. recallt~at the .Firman iss·~ed 
by Alt'bar on May Hl, I-318 A. B.~ s~ews ~li:at 
Vi~thalrai .: had represented to the Darbar thathe h·ad 
purchased on . pa:y-im~ its pri~e laad fr0'1·t11e aw~• 
t~en~~f in· .• the. Mowzah. .. of ·.Ja·tip.ura, .·. s.i~-~te~····· in·· ttie 
P~~~·ga~;~~, · -. · adjoil1i~,, gorclha11.~~d had ea11se~· to· .•. ·~~. · 
~j~!·~:t_·· .... tihereon . -~~i'l'tl·i\ngs,··•·· . -~~~~e1l1, ... ·. ~<>, ..••. /·>· .. ~ •/ :~f 
~~rlh~tHlS .. (works'h~ps}, .....•. r0r···· tl~ temp;~'e . a,f (}<.l':di,~· 
r;1:t~ •.. and ... tfi~t .. he w,as res,icl>i~g··. t~~re. ··•·· .ll;~vi,,~· .. ··.·~·ee'i~· 
~~ tl)ris . ~~~~e~e~tati~~' ·.·· 1\.~~~r .. i~~ed ·· ... ·•·~· -. e~,~~~ ".': ~~·~~ tne ·. 3)heve .. mentionei ~e>~z•lll. illac:l ~;~*1•.· l~ve' • o:v~r 

IJ. t . . L . ····•· ·.· ... · L ·.· ', ,.f!o t.. .f..;. . ..' .. ... J. : .·c • .:i 
t~x;.llt(Ce in~<'.> tae 11>oss-~111on.. 01 ·. tae a.l7iJOYe•ment1-lfl•~ 
~-~Rli1 .. 'rfllB . ·~a1tt • ;~~eeqa~~{ · .. 1~. ~·~·~1' taus, Ji)c seen. tkat tik1>:qtfh tae 11aat Df wlliel:l me 1•411. 

ri/kayat 
Shri . Gooindlolji 

Maharaj 
v. 

Stale of Rajastlum 
!11 

GajmdrtJ gadkar, J. 

, 'I 
in the temple ? Are they entitled to take part in 
offering service and taking Darshan in the temple ? 
Are the members of the public entitled to take part 
in the festivals and ceremonies arranged in the 
temple? Are their offerings accepted as .a matter of 
right ? The participation of the members of the 
public in the Darshan in the temple and inthe daily 
Acts of worship or in the celebrations offestival 
occasions may be a very important factor to consider 
in determining the character of the temple. In the 
present proceedings, no 'such evidence hasbeen led 
and it is, therefore, not shown that admission to the 
temple is controlled or regulated or that there are 
other factors present which indicate . clearly that the 
temple is a private temple. Therefore, th.e case for 
the Tilkayat cannot rest on any such considerations 
which, if proved, may have helped to establish eit-~er 
that the 'temple is private or is public. 

1963 
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Gajendragadkar, 

1963 in question was exempted from payment pf taxes is 
in the name of the Goswami, there can beno doubt 
that it was so named on the representation· made by 
the Goswami that he had purchased the land and 
built structures on it for the temple ofGordhan Nath. 
Thus, in substance, the· grant was made to the 
Goswami who was managing the temple of Gordhan 
Nath. The grant of ohah J ahan made in. 1633 
A. D. is .to the same effect. These grants are in 
reference to the temple quilt by Vithalrai inJatipura. 
We have already seen t~at the idol ofShrinathji was 
removed from the sat9 temple and brought to 
Nathdwara in about 1671. . · . · 

The earliest document in regard to Siarh is 
of the year r67~ A. D.~ . The document has been 
issued by the .. Rana of Udaipur and it says that "Be 
it know that Shrinathji residing at Sihod Let unculti­ 
vated land as may desire be cultivated till such time. 
When Shrinathji · goes' back to Brij the land of 
those to whom ·it belongs will be returned to them. 
lf any oneobstructsin any way he will be rebuked." 
The next document is of 1 BHO A. D. It has been 
issued by Rana · of Udaipur and : is in similar 
terms. It says that when Shrinathji goes back 
to Brij from Singhad Brahmins will get the land 
which is of the Brahmins, 1 hey will get the land as 
is entered in previous records. So long as Shrinathji 
stays here, no Brahmin shall cultivate towards the 
West of ShahJagivan's wall up to and across the foot 
of the hillock. If any one cultivates a fine of Rs. 225/­ 
shall be realised collectively. Fortunately, for Nath­ 
dwara, the temple which was then built for Shrinathji 
for a temporary abode has turned out to be Shrinathji's 
permanent· place of residence. . These two documents 
clearly show that after Shrinathji was installed in 
what is now known as Nathdwara, the land occupied 
for the purpose of the .temple was given over for that 
purpose and the actual occupants and· cultivators 
were told that they would get the land back when 
Shrinatbji goes back to Brij. · 
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We have already cited the . extract from Col. 
Todd's 'Annals of Rajasthan' in which he has 
graphically described the traditional belief in regard 
to the choice of. Siarh for the abode of Shrinathji, 
That extract shows that as soon the chariot wheel 
of Shrfnathji 'stopped and would not move, the chief 
hastened to make a perpetual gift of the village and 
its lands which was speedily confirmed by the patent 
of the: Rana. Nath Ji was removed from his car and 
in due course of time a temple was ~rected for his 
reception. That is how the· hamlet of Siarh became 
the town. of Nathdwara, This assurance given by 
the chiefwas confirmed by the· two grants to which 
we have-just referred. Thus, there can be ·no doubt 
thatthe original grants were for the purpose of 'the 
temple. 

A deed of dedication execu ted by . Maharana · 
Shri Bhim Singhji··infavour of Gusalnji in Sambat 
1865 also shows thatthe lands therein described had 
been dedicated to Shriji and Shri Gusainji and that 
all the income relating to .. those lands would be 
dedicated to the Bhandar of Shrij i. · 

A letter written by the Maharana on January 
17, 1825, speaks to the same effect. "Our ancestors," 
says the ·. letter, "kept the Th~kurji Maharaj and 
the .... GQsainji Maharaj at the. villageof Shinhad which 
js near U€1.aipur and presented that ·village to the 
ThakurJi~ • . .. After this, . ou~ ancestors became. followers 
oft,a.t te:Hgion a~d a.greed to obey orders. They all 
g-r~n·ted:. 1,n~s .·· ~~d villages . f~r . the. exp~~s~s ~f the 
Gad, Bo~ides th:ese certain la~ds were . g,~·~nted for 
th~. p:az;i,ag. of the cows belonging to .the · Thakurji. ,, 
This letter contains certain orders to the officers of 
the Sta·te .to respect· the rights of the temple and 
O,,r,. • •• ~llilJI• . · 

~~~i~~e•:'lr with. th~. record, we •find a declar~~ 
tion maie bf .Tilkayat GotdtianJi in 1982 jn which he 
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It is true that there are other grants which have. 
been produced on the record by the Tilkayat for the 
purpo~e of showing that some gifts of immovable 
property were made in favour of the Tilkayat. Such 
grants may either · show that the gifts were made to 
the Tilkayat because he was in the management of 
the temple, or they may have been made to the 
Tilkayat in his personal character. Grants falling 
in the former category would constitute the property 
of the temple, whilst those falling: in the latter cate­ 
gory would constitute the private property of the 
Talikayat.. These grants, however, would not affect 
the .nature of the initial grants made to the temple 
soon after Shrinathji came to Nathdwara. Therefore 
in our opinion, having regard· .to the documentary 
evidence adduced in the present proceedings, it would 
be unreasonable to contend that· the temple was built 
by the Tilkayat of the day as his private temple and 
that It still continues to have the character of a 
private temple. From outside it ·no doubt has the 
appearance of a Haveli, but it is common ground 
that the majestic structure inside is consistent with 
the dignity of the idol and with the character of 
the temple as a public temple. 

We have referred to these aspects of the matter 
because they were elaborately argued before us by 

T1lkayat ; 
Slui Govindlalji 

·Maharaj i 

v. . i 
Stole of &jast&ri.,;.· 

GaJmdragadk~r, ) 1 

1963 stated that "the money of Shri Thakurji as is the prac- . 
. tice now, that it is not spent in our private expenditure 

the same will be followed", though along with this de­ 
claration he added that the proprietary right was' his 
own from the time of the ancestors. In conformity with · 
the same, the entry will continue as usual in the acc­ 
ounts of credit and debit as is the continuing mutation. 
Even though the Tilkayat set up the Claim that the 
temple was private, it is consistently adhered to that 
the income derived from the properties of the temple 
is not intended to be and has never been used for the 
personal requirements of the Tilkayat, 

tl 
fl 
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the . learned Attorney-General. But as we will 
presently point out, the Firman issued by the Udaipur 
Darbar in 1934 really concludes the controversy 
between the parties on these points and it shows that 
the Shrinathji Temple at N athdwara is undoubtedly 
a public temple. It is therefore, now necessary ·to 
consider this Firman. This Firman consists of four 
clauses. The first clause declares· that according to 
the law of Udaipur, the shrine of Shrinathji has 
always been and is a religious institution for thefollo­ 
wers of the Vaishna va Samprada ya and that alJ the 
property immovable and movable dedicated, offered 
or presented to or otherwise coming to the Deity 
Shrinathji has always been and is the property of the 
shrine and that the Tilkayat Maharaj for the time 
being is merely a Custodian, Manager and Trustee 
of the said property for the shrine of Shrinathji and 
that the , U daipur Darbar has absolute right . to · 
supervise ' that the property dedicated to the shrine 
is used for legitimate purpose of the shrine. The 
second clause deals with the question of succession 
and it provides that the law of Udaipur has always 
been and is that the succession to the Gaddi of 
Tilkayat Maharaj is regulated by the law of Pri­ 
mogeniture, and it adds that the Udaipur Darbar 
has the absolute right to depose any TUkayat 
Maharaj for the time being if in its absolute discre­ 
tion such Maharaj is considered unfit and also for the 
same. reason and in the same way to disqualify any 
person who would otherwise have succeeded to the 
Gaddi according to the law of · primogeniture. The 
third clause provides that in case the Tilkayat 
Maharaj is a minor, the Darbar always had and has 
absolute authority. to take . any measures for the 

- management of the shrine and its properties during 
such minority. The la5t clause adds that in a~tor­ 
dance with the said law of Udaipur, the Rana had 
declared Shri Dornodarlalji unfit to occupy the 
Gaddi and · had approved of the succession of 
Goswami Govindlalji "to the ·Gaddi of . Tilkayat 
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It is 'true that in dealing with the effect of this 
Firman, the learned Attorney-General sought to raise 
before us a novel point that under Hindu law even 
absolute monarch was not competent to make a law 
affecting religious endowments and their administra­ 
tion. He suggested that he was in a position to rely 
upon the opinions of scholars which tended to show 
that a Hindu monarch was competent only to 
administer the law as _prescribed by 'Smritis and the 
oath which he· was expected to take at the time of 
his coronationenjoined himto obey the Smritisand . 
to see that their injunctions were obeyed by his 
subject. We do not allow the learned Attorney· 
General todevelop this point because we hold that 
this novel point· cannot be accepted 'in view of the 
well-recognised principles of .jurisprudence. An 

<•> [1960J 1 s.c.a. 957. c2> A.I.a. 1955 ac, ss2. 
. . · (S) A.I.R, 1956 8. C. ~· 

Maharaj-.,· and it· ends with the statement that the 
order issued in that behalf on October 10, 1933, was 
issued under his authority and is lawful and in accor- 
dance with the law of Udaipur. ·' 

In appreciating the effect of this Firman, It is 
first necessary .to decide whether the Firman is a Jaw 
or not. It is matter of common knowledge that 
at the relevant time the Maharana of Udaipur was 
an absolute monarch in whom vested _all the legis­ 
lative, judicial and executive powers of the State. 
In the case of an absolute Ruler like the Maharana 
of Udaipur, it is. difficult to make any distinction 

. between an executive order issued by him or a legis· 
lative command issued by him. Any order issued 
by such a Ruler has the force of law and did govern 
the rights of the parties affected thereby. . This posi­ 
tion is covered by decisions of this Court and it has 
not been disputed before us, Vide Madhaorao Phalke 
v, "The.St(Jte of Nladhya Bharat (1). Ammer-'Uln·}li~a 
Begum . v. M ahboob Begum (I"), and Director 

·of · Endowments, Government of Hyderabad v. 
AkrtJm A&i (8), 
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absolute monarch was the fountain-head of all 
legislative, executive and judicial powers .and it is 
of the very essence of sovereignty which vested in him 
that he could supervise and control the administra­ 
tion of the public charity. In. our opinion, there is 

· no doubt whatever that this universal principle in 
regard to the scope of the powers inherently vesting 
in sovereignty applies Rs much to Hindu monarchs as. 
to any other absolute monarch. Therefore, it must 
be· held that the Firman issued· by the Maharana of 
Udaipur in 1934 is a Jaw by which· the affairs of the 
Nathdwara temple and succession to the office of. the 
Tilkayatwere governed after its issue. · 

Then the learned Attorney-General contended 
that in judging about the effect ofthis Firman we 
should not ignore. the background of events which 
necessitated its issue, Damodarlalji had been 
·deposed by Maharana and it was more in anger that 
the Firman was issued to meet the · challenge of the 
said incident. Damodarlalji had filed certain suits 
in the Bombay High Court and it appeared as if a 
doubt would arise in the minds of the followers 'and 
devotees of the temple as to whether the ·deposition 
of Damodarlalji was valid or not. Jt was with a 
view to. meet this specific particu lar situation that 
the Firman was issued arid so, it need riot be treated 
as a law binding for all times. In our opinion, this 
argument is clearly misconceived. \\Thatever 'may 
be the genesis of the' Firman and whatever may he 
the nature of the mischief which it was intended to 
redress, the words used in the Firman are dear and as 
provisions contained· in. a statute they must be. given 
full effect. There can he little doubt that after this 
Firman was issued, it would not he open to .anyone 
to cont~n? that the Shrin~thji te,Ble w.as a private 
temple belonging to theTilkayat M'.'anaraj of tlie day. 
This 1 aw declares that it has alwavs been and would 
always be a public temple; Tile va-ltdity of this 
law was not then and is not now open· to any 
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1963 challenge-when it seeks to declare that the temple in 
question has alwa ys been a pu bJic .temple. We have 
already seen that the origina) .grants amply bear out 
the recital in cl. 1 of the Firman about the character 
of this temple. The Firman then clearly provides 
that the Tilkayat Maharaj is merely a Custodian, 
Manager a~d. Trustee of the said . property and that 
finally determines the nature of the office held by the 
Tilka yat Maharaj. . He can c1 aim no· better and no 
higher rlghts after the Firman was .issued. The said 
clause also declares that the Darbar has absolute 
right to see toit that the property is used for legiti­ 
mate purpose of the shrine. This· again. is an assertion 
which is validly made to assert the sovereign's rights 
to supervise the administration of public charity . 

. Clause 2 laysdown the absolute right of the Darbar 
to depose the THkayat anti to disqualify anyone from 
claiming the succession to the Gaddi. It shows that 
succession to the Gaddi and continuing in the office 
of the Tilkayat are wholly dependent on the discretion 
of the Darbar, .The Right of the Darbar to depose 
the TiU~a yat .. · and to recognise . a f uccessor or not is 
described by this clause as absolute. The third and the 
fourth clauses are consistent with the first two clauses. 
Reading. thi& .Firman as a whole, there can be 110 
doubtthat under the law of Udaipur, this temple 
was held to be a pub He temple and the Tilkayat was 
held to be po more than the Custodian, Manager. and 
Trustee ofthe property belonging to the said, temple. 
It is on the basis of this law that the vires of the Act 
must inevitably be determined. 

The· learned Attorney-General has invited our. 
· attention to some· decisions in .which the temples of 

this cult were held to be private temples. We would 
now very briefly refer to these decisions before we 
proceed to deal with the other points raised in the 
present appeals. In Gossamee Sree Greedhareejee v. 
R'IJmanlolljee Gossamee, (1), the Privy Council held 
that when the worship of a Thakoor has· been 

·(I) 16 I. A. IS7. 
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founded under Hindu law, the shebaitship is held to 
be vested in the heirs of the founder, in default of 
evidence that he has disposed of it otherwise, or that 
there .has been. some usaze, course of dealing, or 
circumstances to show a diff erent mode of devolution. 
Greedhareejee who as the plaintiff appeared before 
the Privy Council M the appellant had been deposed 
by the Rana of Udaipur in lti76. He claimed the 
rights of shebaitship of a certain consecrated idol and 
as incident thereto to the things which had been 
offered to the idol. This claim was based on the 
allegation that by the rule of primogeniture he had 
preferential right and not his opponent Rumanloltjee 
Gossamee. The High Court . of Calcutta by' a 
majority judgment had held that Greedhareejee's 
title as a founder had been established and that the 
bar of limitation pleaded by the respondent applied 

·to the temple and the land on which it was built but 
not to the image and the movable property connected 
with it. In the . result, Greedhareejee got· a decree for so much of his claim as was not barred by lapse 
of time. This conclusion . was confirmed by 
the- Privy Council. It would be noticed that 
since the dispute was between two rival 
claimants neither of whom was interested in pleading 
that the temple was a public temple, that aspect of the 
matter did not fall to be considered in the said litiga­ 
tion, and so, this decision can he regarded as a11 au­ 
thority only for the proposition which it laid down 
in regard to the. succession of . the Shebaitship, The 
learned Attorney-General no doubt invited our atten- 
tion to the fact that in the course of his judgment, 
Lord Hobhouse has mentioned that all the male 
members of the Vallabh's family are in their lifetime 
esteemed by their community as partaking of the 
Divine essence, and as entitled to veneration and 
wors:hip. This observation, however, can be of little 
help to the Tilkayat in the present proeeediags where 
we have to deal with the matter on the basis of the 
Firman t~ which we have Just referred. Besides, w.e 
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l,fl6J may incidentally add that the Tilkayat's claims 
to property rights in the present proceedings based 
on the allegation that the members of the denomina­ 
tion regard all successors of Vallabhawith the same 
respect which they. had for Vallabha himself, sounds 
incongruous with the essential tenets of Vallabha's 
philosophy. · · 

In Mohan Lalji v, Gordhan Lalji Maharaj eL the dispute which was taken 'before the 
Privy Council was in regard to the right . claimed 
by the · sons of a daughter to· the shebaitship of the 
temple of Vallabha sect, and in support of the said 
right the sons of the daughter relied upon 'the earlier 
decision of the Privy Council in the case of Gossom­ 
mee Bree Gfrdharee}ee (2}. In rejecting the plea made 
by the said sons, the Privy Council observed that the 
principle laid down in the . earlier case cannot be 
applied so as to vest the shebaitship in· persons who, 
according to the usages of the worship, cannot per­ 
form the rites of the office.' In that case it was found 
that the sons of the daughter who were Bhats and who 
did not belong to the 'Gosain Kul were incompetent 
to perform the "diurnal rites for the de.cy - worshipped 
by the sect" and so, the decision of the High Court 

· which had rejected their claim was confirmed, . In 
this case again neither party was interested in plea· 
ding the public character of the temple and so, that 
point did not arise for decision. . . 

The same comment falls to be made about the 
decision of the Allahabad High Court in Gopal Lalji . 
v, Oirdha» Lalji (1). It is true that in that 
case the plaintiff challenged a gift deed executed by 
one Goswami ofthe Valiabha-seet-infavour ·of ··ano- 

. ther · .. Goswami- and in doing so he .alleged that the 
donor Goswami was a Trustee and not the owner of 
the property. But in the course ofthe evidence, it 
was virtually conceded. by him that the property be­ 
longed to the donor Goswami, and so; the case was 

(lJ 40 I.A.97. (2) 161.A.157. 
(!) A.I.R 1915 All. 44. 
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. decided on that basis. . . In its Jud1rnent, . the High 
Ooutt observed that there can be no doubt that if. We ~.; ··. 
must .. regard· the pro.p>erty as . ''trust property'' in ~% 
th. e sfl?ic .. ··· t sense. , dedicated for a· cha,rita.l>le or· reli.O"ious 

0 "".i.: purp0Se in the hands of duly cons::titutecl ttuste~ of . 
the cnaritable or religious object; one 9r . ~ore of such .~( 
trus:i'ees would.·. have. no P ewer te ali6na. ... te th .. •<- .. trW:st ,,. ~::· pro]i)erty or. deJ~1ate the.ir · JlO"Yers Clincl ·duties contrary - .~ 

· to· tile .· t~t:1.~~· .... B~t the Mig-h · Oou~t feun?. that. the ~Y:i· ~, 
def).ce adeiuced conclusively established that . the pn(;)- ;_~ 
J:)Ctty in question w~s priv(lte property a.nclso, t~e 
qr·3l'le11~~ to the valiaity of. tlie giJt was repell~d. 
~h.i~ decision also cannot ·be. of ·any· a·ssistanGe in ·d1¢~i­ 
Qtif;lg tli~ question asto whether the. tem.ple \Vi~h wn~ch 
t,~e;~rese~t proee~ai~~s · coneemed -is a . pri·v~t~ .: .· ~r a. 
~~~Uc. t~~~le '. ··· .. Besides, as ~e have afr~aclyj~~-i~~te4/ 
~~:,~~ ..... q~,~:tion·. i~ .... ·really oonclmi<?,~.· .·. by. the ·.:Fi~Q;~··'f 
1~~·4 and: so, the temple R'lust be ~·~'ltlto be a pu~~lc 
~~'pie. ~Jlcl in .. ••con.sequ~~~e.the cba..·llerige •ta t•·e •... v·ali~ 
~~~~::().f · ... t~e ······ }\c~ ... '°n··· tbe. :~·~sis that·. the _A9t. D'l~ .·int~-~­ f~~edwi~·~ tae. Ti1kayat's·. ri·~hts·. of ·.own~r$•h.i1p·· over }1;is 
p:rt¥ale pi~·perty···cann.ot succeed.. . 
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Sections 3 and 4 are important provisions of 
the Act. Section 3 provides that the ownership of 
the temple and all its ·endowments including all 
offerings which havebeen ormay hereafter be made 
shall.vest in the deity of. Shri Shrinathjiandthe 
Board· constituted under the Act shall be entitled to 
their possession. In other words, all property of the 
temple · vests in the temple and the right to claim 
possession of it vests in the Board. . As a corollary .: to 

(a) the idols installed in the temple. 

(b) the premises of the temple. 

( c) all jagirs, muafis and other · properties, 
movable or immovable, .wherever situate 
and all income derived from any source 
whatsoever and standing in . any name, 
dedicated to. the temple or placed for any 
religious, · pious or charitable purposes 
under the Board or purchased from out of 
the temple funds and . all .: offerings and 
bhents niade for and received on behalf of 
the temple. · 

but shalJ not include any . pr<?perty belon­ 
ging to the Goswami personally although 
the same or income thereof· might' hitherto 
have been utilised · in part or in whole in 
the service of the temple. 

Section 2 (viii} defines "temple" as.meaning the tem­ 
ple of Shri Shrinathji at Nathdwara in UdaipurDis­ 
trict and includes the temple of Shri Navnitpriyaji 
and Shri Madan Mohanlalji together with all. addi- 
tions thereto or all alterations thereof which may be 
made from time to time after the commencement of 
the Act. 

includes-« 
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'i963 the provisions of s. 3, s. 4(1) provides that the admi .. ": 
nistration of the temple and all its endowments· shall ·-*' 

vest in the Board 'constituted in the manner hereinafter 
provided. Sub-section (2) lays _down that the Board ,JM. 

shall be a body corporate by the name ofthe Nathd- ~ 
wara Temple Board and shall have perpetual succession · - 
and a common seal '. with •. powerto .acquire .aad hold (' 1 property, both movable and immovable, and may sue ·" 1 
or be .sued in the said name. The composition of the ~ ··~. · 
Bc>arpA ?_r btee1t1h· .: pr~s~1r1ibetd byr··· s;}d.· : ~t shaD·H. cto~stist odf ,.. ••I.,· 

~foe ~ii:rn me~teis.: • {lth~ jl'O~i$:l~Ur (he 
1~:~~io:1is 

,: 1 
important: it says that (tie Goswami 'shall be one of 
such. members if he i$ not .. otherwise disqualified to-be ;-... 
a mem~er andis wilHJig toserveas such ... Section 5 (2). ~. 
prescribes ·the disquaUficatie)ns specified in . clauses (a) 
to .(gJ-... . ~nsgu.ncJ:~s·S Of n:i.tfld adgudicated c upon by - :. 
compet~Ht Court, con~ictiot}. i11volvi11g .. moral.tu,rpi- .~.J 
t11ele,; ~€tj~u~icat~~~ . .as an insolvent . or the status. of.an ~< 
un<i"i&t;~af1ea · insol~:mt; · ~i11~rity, the defect of being 
d·ea~f ·fiRJ1t·~ or .. 1'~.~~~g,~; lloldi01J~ i an offlce or being a ~~. 
servatl't of. ·the. t~l'lljpie or · b.ei.ng· in receipt of·aay ·' 

l . :. -. - , . ... . .•. I r..·· . h . . ·1· L. • ~:.:~ ..• •· e1no1~--~g1ts or ~~~~:~1:s.~tes .. t·r?J:Il t e t~ft7 ; uett1,g ,1 

im,tei:es.~1d' in a . su~s;i·s·tirtg c~ntract .. .entered int~ w:ith ·~.~ 
th.e . .: teinple ; . and .• l~:tiy, .. · ~ot professing th.e ~U~~u .~:- 
reli~-i~~··· .. ··. · .. ·.···~r. · ... n?t .. ·· ', ··.· .··~el:ong~f~···· . to · ... · .. tn·e· .: Pusrtti· Marg;iya 
Valt:a;~~ ~a.·Jl;l.~r-ad·~~a... Tlltere c~·tl be:110 clq,~·~t that · 
"er'' in c·t~~~e (~J fl)l~·st me,~n "~~q", for the context 
cfoarly. i1ntli~at~s t~~t . w~y. . The~e is a ~~o~iso to 
s .. 5 f~} w,lj;ie~1~}l·S cl?wn tfiat_~;~e disqtJ;at~·lfoation as 
to . tke .: ~~ld:ia,g . ~:f .: aa • . ?~~e .. or ·. ~~ .·. em.ploy~ 
~~~;t ~user the te~p:le, s-~:~11 . ~~.t . a~~<1f to t~~ 
~:~s~~·i·,·.•··,·.•:··.~l'l~ •...... ····.· ~~·~. · .......•..•.•. !i'~~~ifi~l~ti~~ ··· i~li:r>~·t · .. · t•7 
~~ii~i~~ ··••~~~a., .. fli·t a;~~~.~ to ,tflie ..... ·•·> .· ~etor .} ... t0~1,t ., is 
t<rlsaft .: ·· .. ·~· · ... ·~ol~e~~~~ -. ~i~l ·• · ..... b~. a '. ~ie.~ber e>ft'! · :v .. S.·Fcl 
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ti. 
Tilk0.1a1 

Shri GoDitullalji 
MaluJraj' 

v. 
State of Rajastlwl 

Caj1ndragadkor, J. 

19~3 Collector shall be an ex-officio . member of the Board. 
Section 5 { 5) provides that· all the other members 
specified in sub-cl. (1) shaU be appointed by the 
State Government so as to secure representation of 
the Pushti-Margiya Vaishnavas from till over India. 
This clearly contemplates that the other members of 
the Board should .not only be Hindus; but should 
also belong to the denomination, for it is in that 
manner alone that their representation can be ade­ 
quate! y . secured. Section .6 gives liberty to the 
President or any member to resign his office by g~ving 
a notice in writingto the State Government. Under 
s. 7 (1), the. State Government . is given the power to 

· remove . from office the President or any· member, 
other than the ex-officio rnember, including the 
Goswami on any of the three grounds specified ill 
clauses (a), (b) &.Jc) ; ground' (a) refers to the dis­ 
qualification specifiedby s. 6 (2), ground {b) refers 
to the absence. of the member for m,ore than four 
consecutive meetings of the Bgar:l. witqout obtaining 
leave for absence ;,·and ground (c) refers to the case 
where a member is guilty of corruption or misconduct 
in the administration of the endowment. Section 7 (2) 
provides a safeguard to the person against whom 
action is intended to be taken under sub-cl, (1) and 
it lays down that no· person shall be removed . unless 
he has been .given a reasonable opportunity of 
showing cause against his rem ova L It would be 
noticed that by operation of s. 7 ( 1), the Goswami 
is liable to be removed, but that removal would, in 
a sense, be ineffective because the proviso to s. 5 
requires that the Goswami has to be a member of 
the Board so that even though he is removed for 
causes (b) and ·(c),he would automatically be deemed 
to be a member under the proviso to .. s. 5. It . would 
be a different matter if 'the Goswami is removed by 
reason of the fact that he is disqualified on any of 
the grounds described· in s. 5 (2). Such a disqualifi­ 
cation. may presumably necessitate the appointment 
of a successor, Goswami in lieu of the disqualified 
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one and then it would be the successor Goswami· 
who will be a member of the Board under the 
proviso to s. 5 (l ). This position is made clear if we 
look at s. 11 which provides that any person ceasing 
to be a member shall, unless disqualified under s. 5 (2) 
be eligible for re appointment, whereas other members 
who are removed under s, 7 ( 1) for causes specified 
in clauses (b) and (c) may ·not be eligible for re­ 
appointment, the Gosyvami would be entitled to such 
re-appointment. · Section 8 prescribes the term . of 
office at 3 years. Section 9 provides for the filling 
up of casual vacancies. Section 10 empowers the 
State Government to dissolve the Board and reconsti­ 
tute it if it is satisfied that the existing Board i~ not· 
competent to perform or persistently makes default 
in performing . the duties imposed on it under·this 
Act, or exceeds or abuses its powers; and this power 
can be exercised · after due enquiry, This section 
further provides that if a Board is dissolved, imme .. 
diate action should be taken to reconstitute a fresh 
Board in accordance with the provisions of this Act. 
Section 10 (2) provides a safeguard to .the Board 
against which action is proposed to be taken under 
sub-s, (1) inasmuch as it requires that before the 
notification of the Board 's dissolution is issued, 
Government will communicate to the Board the 
grounds on which it proposes so to do, fix a reason­ 
able time for the Board to show cause and consider 
its explanation or objections, if any. Section 10 (3) 
empowers the State Government, as a provisional 
and interim measure, to appoint a person to 
perform the functions of the Board until a fresh 
Board is reconstituted, and under s. 10 (4), the State · 
Govemmentis given the power to fix the remunera­ 
tion of the person go appointed. Section· 12 makes 
every member of the · Board liable for loss, waste or 
misapplication of any. money or property belonging 
to the temple, provided such· loss, .. waste or misappli­ 
cation is a direct consequence of his wilful act or 
om:ission, and it allows a suit to be instituted to 
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obtain such compensation. Under s. 13, members 
of the Board as well as the President are entitled to Tilkayat 
dr aw tra veiling and hal ting allowances as may· be si« Govindlalji 

d Maharaj • ·· prescribe . Section 14 deals with the office and v. 
meetings of the Board and s, 15 provides that any Stat« 01 Rajasthan 
defect or vacancy in the constitution of the Board Gajendragadkar, J. . ,. 
will not invalidate the acts. of the Board. Sec- 
tion 16. is important. It lays down that subject to 
the provisions of this Act and of the rules made 
thereunder, the Board shall manage the properties 
and affairs of the temple and arrange forthe conduct , 
of the daily worship and ceremonies and of festivals 
in the temple according -to the- customs and usage of 
the Pushti- M . .ugiya Vallabhi Sampradaya. Sec- 
tion 17 . ( l) provides that the/ jewelleries or other 
valuable · moveable property of a non-perishable 
character the administration of which vests in the 
Board shall not be transferred without the-previous 
sanction of the Board, and if the value of'the property 
to be transferred exceeds ten. thousand rupees, the 
previous approval of the State Government has to be 
obtained. Section . 17 (2) r,~'quires the. previous 
sanction of the State Government for leasing the 
temple property for more . than five years, or 
mortgaging, selling or otherwise alienating. 
it. Section 18 imposes a ban on the borro- 
wing. power of the . Board. . Section 19 ( 1) 
provides for the appointment of the Chief Executive 
Officer of the temple, and· the remaining four sub- 
sections of s. 19 deal· with his terms and conditions of 
$ervice. · Se.ctioo 20 speaks of the powers and duties 
of che Chief Executive Officer which relate to the 
administration of the temple properties. 8ection 21 
provides that .the . Board may appoint, suspend, 
remove, dismiss or reduce in rank or in any way 
punlsh all officers and servants of the Board other 
than the Chief Executive Officer, in accordance 
'with rules made by the State Government. Section 
22 is very important. It .provides -that save as other .. 
wise express! y provided ip -or under this Act, nothing 

196j 
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herein contained shall affect any established usage 
of the temple or the rights, honours, emoluments and 
perquisites to which any person may, by custom or 
otherwise, be entitled in the temple. Section 23 
dea1s with the budget, s. 24 with accounts and s. · 25 
with the Administration R,. port. Section 26. confers 
on the State Government power to call for such 
information and accounts as . may, in its opinion, be 
reasonably necessary to satisfy it that the temple 
is being properly maintained, and its admi­ 
nistration carried on according to the provisions of 
this Act. Under . this section, the Board is under au 
obligation to furnish forthwith such information and 
accounts as may be called for by the State Govern­ 
ment. Under s. 27, the State Government may 
depute any person to inspect any movable or immov­ 
able property, records, correspondence, plans, accounts 
and ·other documents relating __ to the temple 
and . endowments, and the Board and· its 
officers and servants shall be bound to afford all 
facilities to such persons for such inspection. 
Section . 28( 1) specifies the purposes for which the 
funds . of the temple may be utilised and s. 28(2) 
provides that without prejudice to the purposes 
referred to in sub-s. (1), the Board may, with the 
previous sanction of the State Government, order 
that the surplus funds of the temple be utilised for 
the purposes mentioned in clauses (a) to ( e). Sec­ 
tion 28(3) requires that the order of the Board under 
sub-s, ( 2) shall be published in the prescribed manner. 
Section 29 deals with the duties of trustee of specific 
endowment; s. 30( 1) confers the power on the State 
Government to make rules for carrying out all or any 
of the purposes of the Act ; s. 30(2) provides that 
in particular and without prejudice to the generality 
of the foregoing power, the State· Government shall 
have power to make rules with reference to matters 
covered by clauses (a) to (i). Under sub-section (3) 
it ·is provided . that the rules made under this Act 
shall be placed 'before the House of the. State 
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:ti 

Gajmdrngadkt.1, ),!- 

Tilkayat 
Shri Gouindlalj1 

Maharaj -: 
v, !1 

State of Rajas Lht111~;: 

1963 ·Legislature at the .. session thereof next following. 
Section 3 l provides that the State Govern­ 
ment or any person interested' may institute a 

·suit in the. Court of District Judge to obtain a decree 
for the reliefs mentioned in clauses (a) to (e). These 
reliefs correspond to the reliefwhich may be obtained 
in a suit under s. U2 Code of Civil Procedure. In 
consequence, s. 31(2) provides that ss, 9~ and 93 and 
0. I, r. 8, 'of the First Schedule to the Code of Civil 
Procedure shall ha v~ no application . to any suit 
claiming any relief in respect of the administration 
or management of the temple and no suit in respect 
thereof shall be instituted except as provided by this 
Act. In other words, a suit which would normally 
have been filed under ss, 92 and 93 and 0. I, r. 8, 
of the Code has now to be filed under s. 31. Section 
:Ji deals with the resistance or obstruction in obtain- 
ing possession and it provides. that the 6rdet which 
may be passed by .the l\1agistrate in such matters 
shall, subject to the result of any suit which may be 
filed to establish the right to the possession of the 
property, be final. Section 33 "deals with the costs 
of the suit, etc. Section :J4 provides that this Act 
shall have effect notwithstanding anything to the 
contrary contained in any Jaw for the time being in 
force Qr in any scheme of management framed before 
the commencement of this Act. or in any decree, 
order, practice, custom or usage. Section 35 contains 
a transitional provision and it empowers the State 
Government to appoint one or more persons to dis­ 
charge all or any of the duties of the Board. after the 
Act comes into force and before the. first Board is 
constituted. Under - s. 36 it is provided that if any 
difficulty arises in giving effect to any of the provi­ 
sions of this Act, the State Governtnent may, by 
order, give such directions and make such provisions 
as may appear to it to be necessary for the purpose 
of removing the difficulty. Section 37 prescribes. a 
bar to suit or proceeding against the State Govern­ 
ment for anything done or purported to be done by 
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Later, we will have occasion to deal with the 
specific sections which have been challenged before· 
us, but at this stage, it is necessary to consider the 
broad scheme of the Act in order to be able to 
appreciate the points raised by the Tilkayat and the 
denomination in challenging its validity. For the 
purpose of ascertaining the true scope and effect of 
the scheme envisaged by the Act it is necessary to 
concentrate on sections 3, 4, 16, 22 and 34. The 
scheme of the Act, as its preamble indicates, is to 
provide for the better administration and governance 
of the temple of Shri Shrinathji at Nathdwara. It. 
proceeds on the basis that the temple of Shrinathji 
is a public. temple and having regard to the back­ 
ground of the-administration of its affairs in the past, 
the legislature thought that · it was necessary to make 
a more satisfactory provision which will lead to its 
better administration and governance. In doing so, 
the legislature has taken . precaution to . safeguard the 
performance of religious rites and the observance of 
religious practices in accordance with traditional 
usage and custom. When the validity of any legis- 

· Iative enactment. is impugned on the ground that its 
matetial provisions. contra veae one or the other of 
the· fundamental rights guaranteed by the Oonstitu­ 
tion, it is ne.cessary to . bear· in mind the primary rule 
of .construction. If the .impugaed provisions of the 
Statute are reasonably capable of a construction 
which does . not involve the infringement of any 
fundamental right.s, t.h:at · censtrection · must he pre­ 
ferred thot1J~bit may reason.ably be . possible. to .. adopt 
aeod~er construction. which leads . to the ·infringement 
of the. said .. fundamental ri§h.ts. If the impu,gned 

Gojendragad~ar, J. 

Tilkayat 
Shri Govindlalji 

Maharaj 
' v. 

Stale of Rajasthan 

it under the provisions of this Act. The last section 
deals with repeal and savings. The Rajasthan 
Ordinance No. 2of1959. which had preceded this 
Act has been repealed. by this section. That in 
brief, is the scheme of the Act. - 

1963 
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provisions. are reasonably not capable of the cons- 1963 
truction which would save its validity, that of course ·rukayat , 
is another matter; but if two constructions are reason- Shri Govindlalji 11 

ably possible, then it is necessary that the Courts Mmz;~aj 
should adopt that construction which upholds the StaJ1 01 Rojast!um 
validity of the Act rather than the one· which affects - . Gajmtlrag~ar, 1. 
its validity. Bearing this rule of construction in· mind, · 
we must .examine the five sections to which we have 
just referred. Section 3 no doubt provides for the vest- 
ing of the temple property and alJ its endowments 
including off erings in the deity of Shrinathji, and 
that dearly is unexceptionable. If the temple is a 
public temple, under Hindu Law the idol of Shri- 

.nathji is a juridicalperson and so, the ownership of 
the temple and a11 its endowments including offerings 
made before the idol constitute the property of the 
idol. Having thus stated what is the true legal 
position about the ownership of the temple and the 
endowments, s. 3 proceeds to add that the Board 
constituted under this Act shall be entitled to the 
possession of the said property. If the legislature 
ill tended to provide for the better administration of 
the temple properties, it was obsolutely essential to 

'comtitute a proper Board to look after the said 
administration, and so, all thats. 3 does is to enable 
the Board to take care of the temple properties and 
in that sense. it" provides that the Board shall be 
entitled to claim possession of the said properties. In· 
the context: this provision does not mean that the 
Board would be entitled· to dispossess persons 
who 'are in possession of the said properties : it 
only means that the Board will be entitled to protect 
its possession by taking such steps as in law may be 
open to it and necessary in that behalf. ·Section ·4 is 
a me-re corollary to s. 3 because it provides that the 
administrationof the temple and au its endowments 
shal! vest in the Board. Thus, the result of reading 
ss, 3 and . 4 is that the statute declares· that the pro­ 
perties of the temple vest in the deity of Shrinathji 
and provides for the administration of the said 
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properties by appointing a Board and entrusting to 
the Board the said administration. . 

/ The true scope 'and effect of the~e provisions 
can be ... properly appreciated on.ly when they are co. 
related toss. 16 am:i 22. Section ~6 prescribes the 
d-uties <?f the. Boatd; it re;llires that subjectto the 
provisions of the Act a~d t~e rµle~framed.uncler it, 
the ·. Board . has to manage tile properties and. affairs 
of the temple and arrange· For tfi.e 'conduct -of the daily 
worsh~p and ceremonies and of festivals in 'the temple 
acc~~ding to the c~s·*o•s ?.itd usages ofthe Pusnti­ 
qiargiya V (3.Uabhi Sampra~a:ya. It would be noticed 
that two different ·categories .of· duties are imposed 
uppn · the Board. · The first· duty. is. t0 manage the 
properties and secular a.iaJrs of the texn.ple. This 
nat~raUy, is ·a very ~mportant ~a:rt .. o~· tlle . ~ssig~m.~151t 
of ~~e Board •.. · .... ~avi'.ng t1~tt·S ~r0vili1~ . for me dis· 
ch~~g~ .. ()fits ill'lp~~t~·l\tt €11l1:~~~~~ in ~~~·····•·• m~tter .. of 
ad'.tninis~ering the.pro~·~rties ~f . t~e .·.· ... te~ ·~i·t~, . ~J,te . $CC· 

tio~ ·•· .. adds··· .. that it. ~i!l .· be ;t~~i ~uty .... ····.·· <· ~~e ~oard.to 
3:.~ran~~ . for . the reli:gi<.lttS . ~l~~·~~~p, ... Q~~@ ... GJ~ie·S ~n(I 
f~stivab in···the. ~em(i>ie,·.•·.lt:nit :t!is:,,s ... !() B(!•cto~~ a~~o·r­ 
di.mg to the custo~s a;l}d uSc~~~- ·~f ith,~ ~1~ft1o~~~t·i:(am. 
It is thus clear that. the cfot·i~~· ~;r t~e . B~~~~ .... ·.in s~. • t~r 
as t~~Y re-late t? .· .: the ... wars~l.p· . and \ ~·t~~f reU~:io:~s 
cere~o~ies and .festiv<tls, .. i·tis ~·~~·· .traTd;i~i~~~l. ·.· ct1s•toffs 
a!':l~. ~·~tt;I'.<! ... \Vh:!~~ .. · is, .... 9{ .~.~t;~~~~'~:t ': ·.·. ifl\\'.p~~t"~~e •... · .. Jin 
otlt·0r warcls, tll,e .·Je~is:la:ttitPe .. fl1as . t·alce11 J"l1·~·~·Q:~tion7. to 

g.~f~~~'~fM··•·f~~·••··~b~: .... ,:~se·r~a·m)~~·.··· ..... · ~'.·······~~e· ········.·•··.···.·.·•···•···· .. ··········•ij'·····.·•c~~e· m~J1.ies, · .. \\lo~ip ~ja········ ···> ·· .. /··· '.~ ~~.~(%);'Ii· t~· ·i'>~ c~~~~~ 
a;a;d u$·a1e of ~l\e . le·f}~ffl;tJfil·. i;!. m.~ltes 
k.! .. · .• . • •.•. >l(• .. < . . ~r.1: t . : \ ,, . . <~• 
t~~:ts····.·· P~~t\tl~~ .. ··.· s'.~J.ir~.· •.GJ.~·~~~,;·.··· ···*it.· .. -, ·.·.~~···~ .~,~~~(~S 
ot~~~~iS:e r. e·~·N~·.·· > : .•... R·F~~. ·:\·.·· \ >> ~r t~t ~-t, 
n~t·~in'g .... ~erei·~ .. ~~n~ain·e~ ·~lniiJ~l.~1li~~t s: L > .·• i~tai...... ... . .•.. ·• 
us~~~ ef die t~,,~l·e. ~r · .. · t~e , ~~JJ1'~•1ft~, e~~1ll6- 
M~.ft;ts and .• perQl".~s;i;t~s. '. .t~ . ~~' : a ·~'' 

~~······•·· e~~I~~. · or····.c•·c<} .. ·<.·. ·,~·r' .' ··•llt < ... · ..': \ t· · · '}r~~·s'~~l~~ ·~~~~~~~i~»s ef .• ~· ··.· .. · ·.· .. .: e -. ~1r tie~e •·is, mn. e~pltlSS pre~i~i9'i:a.>· C(i) 
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Tilko:Jat 
Shri Govind{olji 1 i ,· 

Maharaj !Z· ~ 

v, ····. State of Rajasthon / f> 
-- .,,JJ 

Gaj1ndragat1/car1 J,. i , ·· 

1963 Act, all matters whichhave been saved ·by -s. 22 will 
be governed by the traditional usage and . custom, 
If only we consider the very wide terms in which the 
saving clause under s, 22 has "been drafted, it will be 
clear that the .legislature was anxious to provide for 
the better administration of the temple properties 
and not to . infringe upon the traditional religious 
ceremonies, worship and festivals in the temple and· 
the rights, honours, emoluments and the perquisites 
attached thereto. Sectiqn34 which provides for the 
over-riding effect of the Act must be read along with 
s. 2~ and so, when ,it provides that the Act shall have 
effect notwithstanding practice, custom or usage, it 

. only means that practice, custom and usage will not 
avail if there is an express· provision to· the contrary 
as prescribed bys. 22. 

Reading these five sections together, it seems to · 
us dear that: the Legislature has provided for the 
appointment of a Board to look after the administra- 

. tion of the property of the temple and manage 
its secular affairs as well as the religious affairs 
of· the temple, but in regard to. these religious - 
affairs consisting of the worship, services, 
festivals and other ceremonies, ·. the . custom 
prevailing in the tep.lple consistently with . the tenets 
of VaJiabha philm()phy are to be .respected, . The 
learned Attorney-General no doubt attempted to read 
ss. 3 and, 4 in a very wide manner and he sought to 
place a narrow construction on s. 22, thereby indi­ 
eating that even religious ceremonies and rites and 
festivals would remain within the exclusive jurisdic­ 
tion of the Board without reference to the traditional 
custom or usage. We do not think that it would be 
appropriate to adopt such an . approach in construing 
the': relevant provisions of the Act. ···We··· have no 
doubt that when rules are framed under s. 30 of the 
Act, they wou Id be framed bearing in mind these 
essential ·features of the material provisions of the 
Act and will he1p to carry out the objectof the Act 
in keeping the religious part of the services and wor- 
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ship at the temple .apart from. the· secular part of the · 
administration of the temple properties. Broadly 
stated, the former will be carried out according t()·the 
traditionalusage and custom and the latter· accordiag 
to the provisions of the. Act. .. . . . 

On behalf ofthe 'FiTkayat, the n1ain. cont~»tion 
which . 'has . been raised before us by . the . l~ar11ed 
Attorney-General is that his . rig,bt of property. has 
been infHnged under A.rt. 19 (l) (f) .. and .. Mr. f>·~tli.ak 
has added that the relevant provisi9)1lS infri11g:ed . th.e 
Tilkayat's rights under Art. 31 ·r2). of·tneC0~s:~ta$ion. 
As· we have already indicated· .. this .. latter ~~llte~;tion 
is. raised in the writ. petition nled by the · .. Ti1lkayat \in 
this Court Nowin deciding the validity of< t-hese 
contentions it. is nepessa,ry to teve~t . to t.h.e Firm.an 

. issued by the Ran a of .Udaif)ur in 1934, beca:ustl . tl:le 
, right~_ of the Tilkayat hay~ tq ~~ jucf1~q: in '~ li~ltt 
o[ the. said Firma_n .. •·· ... we h~ve a·I:r@aBrn-~!;~ea.tnat I 

tile.. said Firman Glearly .... · cdecla.fes t1$~t ~e !4ul~~~at is 
rn;~rely a Custodi~~'. ~~n~~er an;d ;rµst~r . ~ft~e 
ptroperty •. qf the shrine .S.hriQa-ta~·-i a~d.tl;at t~c tJil·ai· 
}111Jr .Darb~r has . tb.e ~,hsg.l~t~ s~,~~-t to $~~~~~ii~ot~~t 
t~-e property dedicated.· to tn7 s~i~-i~~ is ~-~a ~~r ... l,~iti­ 
t1Jlate purpQse oft he ·shrine. }la~i,g re1a11~ to t\lte ~n-~~- 
b~~uo~s .and emphatic .. worq~.u$rd ir1cla~se •.. l, o( tl~e 
Firman and ha vin-g regard. to·. ~,~,er ~,r~·tic J)~-~v-i·~~~l[S 
c~~;tained .... i? ..... its. ,.re~a.inin~ ..• ~la~~'~'o.·.~~········.~~.·.~l);~~ii!~~ ., .•.• ,o 
tijh~k ··tlia-t. :~nis .. ·f irm~n · IJ[ad~:·t'.i.e.~~i~l~aJ'3.t-c£ze-r:::~~e·-~ci19 ... ~ 
t_ ,, . . .rA·.· .... ·. ··d I . . ·M· · ... .: .... · .... ·.. . . . . ··.. cJ • > ' > . '"~ .. < ' - ' ..-iemg a uusto,.· .. ran, .. •· · .. ·· ana,geran~ '. · .. ~rllsteet~ll~of~i~g 
1}.lore .. ··.· .. Asa pusto~i~n ~r. ~al),'~~-r., ·~~ ... -, · . lji~-~-~ 
to· .. n1ana~e ·•··· .. tbte. pr~!~~rt,i.~s .. · ~f .. tii~ ·;, •f 
~~~:rse. ·.. to. ~he .~~~rall ~ti·p~~·ri· . · $e 
~l'iit. ef t!l~r D~r~1~r 1·~/t~~t ··ll~•.· .... w~s·.· ...• ~t:so .. a .Tr·~~t~~·~f.t·~~.iii-,'t" 
~rd . ''tl'~te~" i~ • tll~ (;Qnte~t .~·· .. ,• ti~•~ei~ 
~~·~ .• ~ec~~i~·~l .le~a1· .. se·tlJ:e· •• ]ba· .. ~~IQr 
~~~~n ..•.. ~~ ti~ .'fit~i1~ t~"''1~~,lll· ·: ~·'"fli~l ''.Ill 
'a.ha~t. · .. or 0. .~·he'm~~:t; • {i;1is 
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It has, however, been strenously urged before 
us that the wor~s "Custodian, Manager or Trustee" 
should be liberally. construed and the position of the. 
Tilkayat should. be taken to be similar to that of a 
Mahant of a Math 'or a Shebaitofa temple. Under 
Hindu Law,. idols and Maths are botp j uridical per~ 
sons and Shebaits and Mahants who manage their 
properties are recognised to possess certain rights and 
to claim a certain status .. ·A Shebait by virtue of his 
office is the person entited to administer the property 
attached to the temple of which he is a Shebait, 
Similarly a Mahant who is a spiritual head of the 
Math or religious institution is entitled to manage 
the said property for and on. behalf of the Math. 
The position of the Mahant under Hindu law is not 
strictly that of a Trustee. As Mr. Ameer Ali delive­ 
ring the judgment of the Board observed in Vidya 
VC1J,ruthi Tkir~~(l, v.13al~sar}'ti .Ayyar (1), "called by 
whatever name he is only the managerand custodian 
of the idol or the institution," When the gift is direc­ 
tly to an idol or a temple, the seisin to complete the 
gift is necessarily effected by human agency. In 
almost every case the Mahant is given the right to a 

(1) (1921) L, R. 48 I.A, 302, :n 1. · 

have the custody ·of the property such as the Custo­ 
dian has, or. the right to manage the property such as 
the Manger. possesses, or the right to administer the 
trust property for the benefit of the beneficiary which. 
the Trustee can do, cannot be regarded as a right to 
property under. Art. J9 (l}(f) and for the same reason, 

" it does not constitute property under Art. 31(2). If 
it is I ... eld that the Tilkayat was· no· more than a Cus­ 
todian, Manager and Trustee properly so called, 
there can be no doubt that he is notentitled to rely 

. either on Art 19(l)(f) oron Art. 31(2). Therefore, 
on this construction of clause I of the Firman, the 
short answer to the pleas raised by the Tilkayat under 
Arts. 19(l)(f}° and 31(2) is that the rights such as he 
possesses under the said clause cannot attract Art 
19(l)(f) or Art. 31 (2) .. 
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part of the usufruct, the mode of enjoyment and the 
amount of the usufruct depending again on usage and 
custom. In no case was the property conveyed to or 
vested in him, nor is he a "trustee" in the Euglish 
sense of the term, though in view of the obligations 
and duties resting on him, he is answerable as a 
trustee in the general sense. for mal-administration, 

This position has been accepted by this Court 
in The Commissioner, Hindu Religfou8 Endowments, 
Madras v. Sri La,kshmindra Thirtha Suiamiar of Sri 
Shirur Mu,tt. (1) .. Speaking for the unanimous Court 
in that case, Mukherjea, J., observed, "Thus in the 
conception of Mahantship, as in Shebaitship, both 
the elements of office and property, of duties and 
personal interest are blended together, and neither 
can be detached from the other .. The personal or 
Beneficial interest of the Mahan t in the · endowments 
attached · to an institution is manifes.ted in his large 
powers· of disposal and administration and h ! s right 
to create derivative t cnures in respect to endowed pro­ 
perties; and these and other rights of a similar charac­ 
ter invest the office of the Mahant with the character 
of proprietary right which, though anomalous to some 
extent, is still a genuine legal right." On this view, 
this Court held that the right of this character vesting 
in a Mahant is a right to . property under Art. 19( 1) 
(f) of the Constitution. Relying on this decision, it 
is urged that the Firman should be construed to make 
the Tilkayat a Mahant or a Shebait and as such, 
clothed with rights which amount to a right to pro­ 
perty under Art. 19(l)(f) and which constitute pro­ 
perty under Art. 31(2). 

Assuming that the construction of clause 1 ·of 
the Firman suggested by the learned Attorney-General 
is possible, let· us examine the position on the basis 
that the Tilkayat can, in theory, be regarded as a 
Mahant of the temple. What then are the rights to 
which, according to the relevant evidence produced 
in this case, the Mahant is entitled in respect of the 
temple? As a Tilkayat, he has a right to reside in 

(I) (t954J s.c.R. 1005. 

1963 
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This branch of the argument urged on behalf 
of the Tilkayat naturally rests on the decision of this 
Court in the case of the Oommiesiner, Hindu Reli­ 
f/ious Bndou-ments, Alr6drt68 (1), that right ofa Mahant 

(1) [t954J s.c,a, ices. 

' . 
the temple; as such Mahant he has a right to conduct 
or arrange for and supervise.the worship of the idol 
in the ternple and the services rendered therein in 
accordance with the traditional custom and usage. 
He has also the right to receive bhcnts on behalf of 
the idol and distribute Prasad in accordance· With the 
traditional custom andusage. ~So far as these rights 

· are concerned, they have noJ been affected by the 
Act, and so, no argument can be raised that in affec- 
ting the said rights the Act has contravened. either 
Art. 19(1 )(f) or Art. 31 (2). It is, however, argued 
that as a Mahant, the Tilkayat had the right to 

, manage the properties of the temple, to lease them 
out and in case of necessity, to- alienate them for the 
purpose of the temple; and it is suggested that these 
rights constitute a rightto property under A.rt.19(1) 
rn and prop.erty u1:1der Art·t 3~(2). The learned 
Attorney-Ueneral fairly eonceded that there was no 
evidence to show that the rigljJ to alienate had ever 
been exercised in this case, bbt he contends that the 
existence of the right cannot be denied. It is also 
conceded that the right to manage the properties . 
was subject to the strict and absolute supervision of 
the Darbar, but it is suggested that even so, it is a 
right which must be regarded as a right to property. 
In dealing with this argument, it is necessary to bear 
in mind that the extent of the rights available to the 
Tilkayat under clause 1 of the. Firman cannot be 
said . to have become larger by virtue of the fact that 
the Constitution came into force in I 950. It is only 
the rights to property which subsisted . in the Tilkayat 

. under the said Firman that would be protected by 
the Constitution, provided, of course, they are rights 
which attract the provisions of Art, 19( I)( f) or 
Art. 31(2}. 
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does amount to "a genuine legal right" and that the 
said right must be held to fall under Art. 19(l}(f) 
because the word "property" used in the said clause 
ought to receive a very liberal interpretation. It 
will be recalled that in ·the said case, this Court 'in 
terms· and expressly approved of the decision. of 
Mr. Ameer Ali in Vidya VirutM Thirtka's case (1), 

which exhautively dealt with . the position of the 
Mahant or the Shebait under Hindu law. We have 
already quoted the· relevant observations made in that 
judgment and it would be relevant to repeat one of 
those observations in which the Privy Council stated 
that in almost every case the Mahant is given the 
right to a part of the usufruct, the mode of enjoy· 
ment and the amount of usufruct depending- again 
on usage and custom. . It is true : that in the passage 
in Mr. Justice Mukherjea's judgment in the case of 
the Oommissfoner, Hindu . Religious Endowments, 
Madras (2), this particular statement has not been 
cited; but having referred to. the rights which the 
Mahant can claim, the learned Judge has added that 
these and other rights of a similar character in vest 
the office of the Mahant with the character' of 
proprietary right which, though anomalous to some 
extent, is still a genuine legal right. It is clear that 
when this Court held that the rights vesting in the , 
Mahant as a manager of the Math amount to a 

.genuine legal right to property, this Court undoubted­ 
ly had in mind the fact that usually, the Mahant . 
or Shebait is entitled to be maintained out of the 
property of the Math or the temple and that the 
extent of the right to a part of the usufruct and the 
mode of enjoyment and the amount of the usufruct 
always depended on usage and custom of the Math or the ·temple. It is in the light of these rights, 
including particularly the right to claim a part of · 
the usufruct for his maintenance that this Court held 
that the totality of the rights amount to a right to 
property under Art. 19 (1) (f). 
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Jj63 That takes us to the . question as the nature and · 
. extent of the Tilkayat's rights -in regard to 

the temple property. ·It is clear that the Tilkayat 
never used any income from the property of the 
temple for his personal..... needs or private 
purpose. It .is true that the learned Attorney­ 
General suggested that this consistent. course of con· 

· duct spreading over a large number of years was the 
result of what he described as se If-abnegation . on the 
piirt of the Tilkayats from generation to generation 
and from Tilkayat'spoint of v.iew, it can be so regard­ 
ed because the Tilkayat thought and claimed that the 
temple and his properties t?gether constituted his· 
private property. . Bu t once we reach. the conclusion 
thatthe temple is a public· temple and the properties 
belonging tq it are . the properties of the temp] e over 
which the Tilkayat.has no title or right, we will have 
to takeinto ·,acco.unt · the.fact that during, the long 
course of the management-of this temple, the Tilkayat 
has. never claimed any proprietary interest to any 
part, of the usufruct of the. properties of the. temple 

. for his private personal needs, and so, that proprie­ 
tary. interest. of which. Mr. Ameer Ali spoke in dealing 
with rhe position ofthe Mahant and the Shebait and 
to which this Court referred in the case of Commie- · 
8iO~~r., ./lindu Reliu-ions Endowments, Madras {1),--!s 
lacking in the present case. What the TlJkayat can 
claim is· merely the right to manage the property, to 
create- leases· in respect of the properties in· a reason. 
able manner and the theoretical right to. alienate the 
property for the purpose of . the temple; and be it 
noted- that . these .. rights could be exercised by the 
Tilkayat under the absolute and strict supervision of 
the Darl:>ar _of Udaipur, Now, the right to manage 
the propertybelonging 'to the temple, or the right to 
create a lease of the property on behalf of the temple, 
or-the right to alienate the property for the purpose 
of the temple under the sup_ rvision of the Darbar 
cannot, in our opinion, - be equated \ with the totality 
of the powers· generally possessed by the ]\.f ahant or 

(1) [1954f 8.C.R.. 1CJ95. 
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Besides, we· .may add .. that even if it was 'held 
that these rights constituted a right to hold property 
their regulation by. the relevant provisions of the Act 
would undoubtedy be protected by Art. 19 (6). The 
temple is a public temple and what the legislature 
has purported to do is to regulate the administration 
of the properties of the temple by the Board ofwhich 
the Tilkayat is and has to be . a member, H~ving 
regard to the large estate owned by the Tilkayat and 
having regard to the very wide extent of the o:fcrings 
made to the temple by millions .·of devotees from day . 
to day; the legislature was dearly. justified hi provid­ 
ing for proper administrationof tlae··properties of the 
temple. The restrictio11s itn}.losed bythe Act must, 
therefore, be treated as reasonable and in the interests 
of the general public . 

. ·Turning to Mr. Pathak's argument that the 
rights constitute property under. Art. 31 (2) and the 
Act contravenes the 'saitl provision because no cum­ 
pensa tion had been provided for, or no principles 
have been prescribed in coauection therewith., the 
answer would be the same. The rig:fit wnieh the 
Tilkayat possesses cannct be rry~~rded as.pro.perW for 
tlie purpose of Art. :n ( 2J. •. l~esie).~s, . even if thei said 
rights are .. held .to .be' property .. ·for· the pur~oseof 
Art .. 31 ( 2), there are some obvious answers to the plea 
which may be briefly ~ndicated. 

A¥ter Art ... · 31.(2) vias. a~ettfl,~d .·by. ~he ... ·9~·~$iti­ 
tution .... ftt;o~rth . Ame11dment) .~:~t, .. J.D~);~, ·. tl1e · .. ·.~~1-ion 
with r~g;a:rd to. the score . and elect of the )J"l0'Vis,i~BI of 

, . . Tilkayat 
l 

11' Shri c;ovin.dl•(ji 
·1 ,. · Maharaj 

'. ,11 I V, 

I , ···1:1 : ~'"'' nf Rqja.rth1.n 
i :-·t ---- ' r,, . . ,,,: Gajendr:agadkar, J, 

?ven the She~ait, . and so, we are not prepared to 
nold that having regard to the character and extent 
of t~e. rights which can be .legitimately claimed by 
the I' ilkayat even on the basis that he was a 'Mahan] 
governed by the terms of the Firman, amomit to a 
right to property under . Art. 19 (I) (f) or constitute 
property under Art.· 31 (2). · 

1963 
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Art. 31 (1) and 31 {2) is no longer in doubt.Article 31 
(2) deals with the compulsory acquisition or requisition of a citizen's property and it provides that a citizen's 
property can be compulsorily acquired or requisi · 
tioned only for a public purpose and by authority of 
law which provides for compensation and either fixes 
the amount of the compensation or specifies the 
principles on which and the .. manner in which, the 
compensat.ion is to be determined and given: and it 
adds that no such law shall be called in question in 
any court on the ground that the compensation 
provided by that law is not adequate, Art. 31 (2A) 
which is expressed in .a negative form really amounts 

-to this that where .. a· law provides for the transfer of 
the ownership or 'right . to possession of any property 
to the State or toa · corporation owned or controlled 
by the State, it shall be deemed to provide for the 
compulsory acquisition orrequjsitionof property. If, 
on the other .hand, the transfer of the .ownership or 
the right to possession of any· property jg notmade 
to the State or to a corporation owned or controlled 
by the State, it wmil9 not be regarded as compulsory 
acquisition or .requisition of. the property, notwith­ 
standing that . it. does deprive any person of his 
property. In other words, the 'power to make a· 
compulsory acquisition or rcq uisition of a citizen's 
property provided for by Art. 31(2) is what the 
American . lawyers described as "eminent domain"; 
all other cases where a citizen is deprived of his pro­ 
perry are covered by Art. :H(l) and they can broad­ 
ly be said to rest on the p6ticc powers of the State. 
Deprivation of property falling under the latter 
category of cases cannot be effected save by autho­ 
rity of law; this Court has held that the expression 
"save by authority of Jaw" postulates thatthe law 
by whose authority such deprivation can be effected 
must be a valid law in the sense that if must not 
contravene the other fundamental rights. guaranteed 
by the Col)stjtution~ 
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The argument which has been urged before us 
by Mr. Pathak is that ·the right . to administer the 
properties of the temple which vested in the Mahant 
has been compulsorily acquired and transferred to a 
Board constituted under the Act which Board is con­ 
trolled by the State. We will assume that the Board , 
in question is controlled by the State; but the ques­ 
tion still remains whether the. right which is allowed 
to vest in the Tilkayat has.been compulsorily acquir .. 
ed and has been transferred to the. Board. In our 
opinion, what the Act purports to do is to e)'ting1.1ish 
the secular o~ce vesting in !~e. Tilkayat by Wlrltih 
he was managmg the properties of . the temple. . . lt is 
well-known that a Mahant combines in himself both 
a religions ·and a secular office. .This latter office 
has been extinguished by the Act, and so, it cannot 
be said that the rights vesting in the Tilkayat to 
administer the properties .have been compulsorily 
acquired. Acquisition of property, in the. context, 
means the extinction of the citizen's rights. in· the 
property and the· conferment of .the .said rights in the 
State or the ·State owned corperatien. . . I·n the pre­ 
sent case, the Act extinguishes the Mahant's rlgb:ts 
and then creates another body for the. purpase of 
administering the properties of the temple. In other 
words, the office of one functionary is brought to an 
end and another functionary has come into esistence 
i11 it~ · .. plq~~,. · S µch a _process cannot _be saiGl to cons­ 
titute the acquisition.of the extinguished· oftlce or of 

·the rights vesting in the person ho-lding that offl-ce. . 

Besides, .there is another way in .. which. l\ this 
question may perhaps he considered. . Wh.·at J.he Act 
pur_F)orts ·to·do is not to acquire .. the Til.kiay:at's. ri§hts 
b~t to require him to . share those rights with the 
o~h~rmembersof. the Board. , We>nave alre~~yseen. 
Pl,~tJb.e Act PC>~tnlates that the. Al~IJ.an.t f~r tll;' ti,m~ 
'1~1ill:g.· has to be a membsr of .tael:.(}ard a11d so, the 
a.m2rlliaistrati~:~ of. the... t'fff>'perties • wkich w'as .so lora.g 
c-arded on by the .Mah.ant alone would·&ere after , 
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196!1 have to be carried on by the Mahant along with his 
coJleagues in the .Board, Th~ again cannot, we 
think, be regarded as a compulsory acquisition of the 
Tilkayat's rights, It is not suggested that the effect 
of the relevant' provisions of the Act is to bring about 
the requisitioning of the saidrights. Therefore, even 
if it is assumed that the rights claimed by the 
Tilkayat constitute property under Art. 31(.2), we do 
not think that the provisions of Art. 31(2} ·apply to 
the Act. But as we have already held, the rights 
in question do not amount to a right to hold property 
under Art. 1.9( l)(f) or to property under Art. 31(2). 

. That takes us to the argument that the Act is 
invalid because it: contravenes Art. 14. In our 
opinion, there is no substance in this argument. We 
have referred to the historical background of the 
present legislation. At the time when Ordinance 
No. II of 1959 was issued, it had come to the know- 

-· ledge of the Government of Rajasthan that valuables 
such as jewelleries, ornaments, gold and silver-ware 
and cash had been removed by the Tilkayatin the 
month of December 1957, and as the successor of 
the State of Mewar, the State of Raj as than · had to 
exercise its right· of supervising the due , administra­ 
tion of the properties of the temple. There is no 
doubt that the shrine at N athdwara holds a unique 
position amongst the Hindu shrines in the State of 
Rajasthan and no temple can be regarded as compa­ 
rable with it. Besides, . the Tilkayat himself had 
entered into negotiations for the purpose of obtaining 
a proper scheme for the administration· of the temple 
properties and for that purpose, a suit under s. 92 of 
the Code had in fact been flled, A Commission of 
Enquiry had _to be appointed to investigate .into the 
removal of the valuables. If the temple is a _public 
temple and the Iezislature thought that it was. essen­ 
tial to safeguard the interests .of the temple by taking 
adequate legislative action in . that behalf, it is 

, difficult to appreciate how the Tilkayat can seriously 

1 S.C.R. SUPREME COURT REPORTS 617 

www.vadaprativada.in

www.vadaprativada.in



l \ 
. 

1• . 1P 
··A···.· .. ·.;···· .•. ·.:· -~,, 
11.,· .. . 

. . 

~ 
.::%P· 
~· 
?I 
1- 4t 
) 

"·I·· .. 
~..,, 

.l 
;J 
~-' 

~· 

~·, 

~·· 

1 l .. 

!\ 

contend that in passing the Act, the. legislature has 
been guilty of unconstitutional discrimination. As 
has been held by this Court in the case of Shri Ram 
Krishna Df.l.Jniri v. 8hri Justice .8. R. Ten<lolkar {1) 
that a law may be constitutional even though it 
relates to a single individual if, on account of some 
special circumstances or reasons applicable to him 
and not applicable to others, that single indi vidual 
may be treated as a class by himself. Therefore, the 
plea raised under Art. 14 fails. 

The next point to consider is in regard to the 
pleas raised more by the denomination than by the 
Tilkayat himself under Arts. 25 and .26 of the Cons. 
titution. The attitude adopted by the denomination 
in its writ petition is not very easy to appreciate. 
In the writ petition filed on behalf of the denornina. 
tion, it was urged that the Tilkayat himself is the 
owner of all the properties of the temple and as such, 
was enti tled .. Lo manage· them in his discretion and 
as he liked. This plea clearly supported the Tilkayat's 
stand that the temple in ·question was a private 
temple belonging to h.msel f and as such, a·11 the 
temple properties were his private properties. The 
denomination was clearly in two minds. It was 
inclined more to support the Tilkayats case than to 
nut up an alternative case that the denomination was 
interested in the management 0f these prooerties. 
Even so, sonic allegations have been made in the writ 
petition filed on· behalf of the denomination from 
which· it may perhaps be inferred that it was the 
alternative case of the dcncmination that the temple 
and the properties connected therewith belonged to 
the denomination according to its usages and tradi­ 
tion, and therefore, the management of the said 
tetJ:l~},: (~nd the . properties. ca11not be transferredto 
the Board. It is .· this latter .·alternative . plea whicfi 

.is based on Art. 25 ( J) and Art. 26{b) of the Cons­ 
tituti0r1. The a-rg'a"men. t is that the Act contra venes 
the right guaranteed to die clenamina·tien by 

(:I) ~:i:99J s.c.&. 279, 291. 
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Art. 25(1) .freely to practise its religion. and that it 
- also contravenes the denomination's right guaranteed 
under Art. 26(b) and ( d) to manage its own affairs 
in matters of religion, and to administer its. property 
in accordance with law. For the purpose of dealing 
with these. arguments, we will assume . that the 
denomination. has a beneficial interest in the proper- 
ties of the temple. .: - 

. Articles 25 and 26 constitute the fundamental 
rights to freedom .of religion guaranteed to the citizens 
of this country. · Article 25 (1) protects the citizen's 
fundamental right to freedom of conscience and his 
right freely to profess, practise 'and propagate reli­ 
gion. The protection given to this right is, however, 
not absolute. · Itis subject to public order, morality 
and health as .Art, 25 (1) itself denotes. It is also 
subject to the laws, existing or future; which are · 
specified in Art. 25 (2). Article 26 guarantees 
freedom of the denominations or sections thereof to. 
manage their religious - affairs and their properties. 
Article 26 (b) provides that subject to public order, 
morality and health, every religious denomination 
or any section thereof shall have the rightto manage 
its own affairs in matters of religion; and Art. 26 (J) 
lays down a similar right to administer the property 
of . the denomination in . accordance with law. 
Article 26 (c) refers to the right of the ·denomination 
to own and acquire movable and immovable 
property and it ig in respect of such property that 
clause ( d) makes the provision which we have just 
quoted. The scope and effect of these articles has 
been considered by this Court on several occasions. 
"The word "religion" used in Art. 25 ( l)/' observed 
Mukherjea, J., speaking for the Court in the case of 

· the Oommissioner, Hindu Religious .Endoiomeei«, 
Madras (1), "is a matter of faith with individuals 
and communities and it is not necessarily theistic. 
It undoubtedly has its basis in a system of hr liefs or 
doctrines which are regarded by those .who profess 

~H [1954J s.o.a. 100~. 

.1 S.C.R. .SUPREME COURT REPORTS 619 

1963 

www.vadaprativada.in

www.vadaprativada.in



-r. 
-1 
~·1 

i 
..-1 

~J, 
. 'J i 
A],-\ 

I.-, I 

- 

- - 

fl"">. 

l · ... - ' 

,...1 

- 

~I -, i: .-.1-- 
1- 

-i , l < ,.... 

- - 
- - 

In Shri Venkatarcmana Devara v, The 
State of ~~Mysore· (1), Venkatarama Aiyar, J., 

, observed "that the matter of religion in Art, 26 (b) 
include even practices which are regarded by the 
community as parts of its religion." It would thus be 
clear that religious practice to which Art. 25 (I) 
refers and affairs in matters of religion to which 
Art. 26 (b) refers, include practices which are an 
integral part of the religion itself and the protection 
guaranteed by Art. :!t) ( 1) and Art. 26 (b) extends 
to such practices. 

In deciding the question as to whether a given 
. religious practice is an integral part of the religion or 

not, the test always would be whether it is regarded as 
such by the com -nunity following the religion or not. 
This formula may in some cases present difficulties 
in its operation, Take the case of a practice in 
relation to food or dress. If in· a given proceeding, 
one section of the community claims that while 
performing certain rites . while dress is an integral 
part or the religion . itself, whereas another section 
contends that yellow dress and not the white dress is 
the essential part of the religion, how is the Court 
going to decide the question ? Similar disputes may 

. arise in regard to food. In cases where conflicting 
evidence is produced in respect of rival contentions as 
to competing ·religious . practices the Court may not 
be able to resolve the dispute by a blind application 
of the formula that the community decides which 

, (1) [1958J S.C.R. 895, 909, · 

that religion as conducive to their spiritual well being, 
but it is not correct to say that religion is nothing else 
but a doctrine or belief. A religion may not only 
lay down a code of ethical rules for its followers to 
accept, it might prescribe rituals and observances, 
ceremonies and modes of worship which are regarded 
as integral parts of religion and these forms and 
observances might extend even .to matters of food 
and dress." 
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In this connection, it cannot be ignored that 
what is protected under Arts. 25 ( l} and 26 ( b) 
respectively· are the religious practices and theright 
to manage affairs in matters of religion. If the 
practice in, question is purely secular or the affair 
which is controlled by the statute is essentially and 
absolutely secular in character, it cannot be urged 
that i\rt. 25 (1) or Art. 26 (b) has been contravened. 
The protection is given to the practice of religion 
arid to the denomination's right to manage its own 
affairs in matters of religion. "I'herefore, whenever 
a claim is made on behalf of an individul citizen 
that the impugned statute contravenes his funda­ 
mental right to practise- religion or a claim is made 
on behalf of the denomination that the fundamental 
right guaranteed to it· to manage its own affairs in 

o> [1962) 1 sea, sss, 411. 

practice is a!! integral part of .its religion, because 
the community may- speak wr th more than one 
voice and the formula would, therefore, break down. 
This question will . always ha ve ·to be decided by the 
Court and in doing so) the Court may have to 
enquire whether the practice in question is religious 
in character and if it is, whether it can be regarded 
as an integral or esential part of the religion, and 
the finding of the Court on such an issue will always 
depend upon the, evidence adduced before it as to the 
conscience . of the community and the tenets of its 
religion. It is in the light. of this possible compli­ 
cation which may arise in some cases that this Court 
struck a note of caution in the case of The Diirgah 
Gommitte~, .Ajmer v. Syed Hussain Ali (1), and 

. observed that in order that the practices in question 
should be treated as a part ot religion they must be 
regarded by the said religion as "its essential and 
integral part ; . otherwise even purely secular practices 
which are not an essential or an integral part of 
religion are apt to be . clothed with a religious form 
and may make a.claim for being treated as religious 
practices within the meaning of Art. 25 (1). 
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It is true that the decision of the question. as to 
whether a certain practice is a religious practice or 
not, as well as the question as to whether an affair 
1n question is an aff air in matters of religion or not, 
may . present difficulties because sometimes practices, 
religious and secular, 'are inextricably mixed . ~P· 
This is more particularly so in regard to Hindu 
religion because as is well known, under the provi­ 
sions of ancient Smritis, all human actions from birth 
to death and most of the individual actions from day 
to day are regarded as religious in character. 
As an illustration, . we may refer to the fact 
that the Smritis regard marriage as a sacra­ 
ment arid not a. contract. Though the task 
of disengaging the secular from the religious may 
not be easy, · it must .nevertheless be attempted in 
dealing with the claims for protection under Arts .. 25 
(1) and 26(b). If the practice which is protected 
under the former is a religious practice, and if the 
right which is protected under the latter is the right 
to manage affairs in matters of religion, it is necessary 
that in judging about the merits of the claim made in 
that behalf the Court must be satisfied that the prac­ 
tice is religious and the affair is in regard to a matter 
of religion. In dealing with this problem under 
Arts. 25(1) and 26(b), Latham, C. J., 's .. observation 
in Adela·ide Company of Jeho'Qah'8 witnesses Inoor­ 
pomied v, 'I'he Oomriwnwealth (1), that "what is reli­ 
gion to one is superstition to another", on which .Mr. 
Pathak relies, is of no relevance. . If an obviousiy 

(1) 67 C.L.R. 116·, 123. 

matters of religion is contravened, it is necessary to 
consider whether the practice in question is religious 
or the atf airs in respect . of which the right of 
management is alleged to have been contravened 
are affairs in matters of religion. If the practice 
is a religious practice or the affairs are the affairs in 
matters of religion, then, of course, the rights guaran­ 
teed by Art. 25 (1) and Art. 26 (b) cannot be 
contravened. · 
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· secular matter isclaimed to be mat~er of religion, or 
if ~n. obvi°'l!SIY secular practice is· all~g:~d Jo be a reli­ 
gious practice, the Court would be justified in rejec­ 
ting the claim because the protection g\t .. aranteed by 
Art. 25(1) and At;t. 26(b) ca~~ot be exten.ded to secu­ 
lar practice&<and affairs in t~gard tq 9:~~.ominational 
matters which are not matters of religiciµ, and so, ~ 
claim made by. a ,citizen that a purely s,ecµlar matter 
amounts to a . religious pra~tice, or _;3- similar claim 
n;iade on J:?eh~lf ·of th~ ?e~.ominati?,!1 ~.h.at. a purely 
secular ma.t~er .is an afta1r m u1atters ofr~hg10n, may 
have to be rejected on theground that it is based on 
irrational considerations .and cannot attract the pro­ 
visipns of Art. ,~5( l) or. AJ;t·. 26(~). T~is aspect of 
the matter must QC borne in t.nmd 10 dealing with the 
true.scope and effect of A~t. 25(1) and Art. 26(~). 

Let u.~thet:l .. enquire wh~t is the rfc~ht·which. has 
beepcontra¥en~d.bythe relev~nt provisjons of the.Act. 
The .only ri~ht w~ich; accordjng to the denomination, 
has been contravened is theright of ~h(! Tilkayat to 
manage the . prop~rty belongi}ig to t9·e._te~ple. It 
is urged that tli~pughout tl).e; history .oft.his temple, 
its properties have been. managed by tQ.e. Tilkayat 
and so, such management by the THJta:yat amounts 
to a religious practice under }\.rt. 25(1) .and constitutes 
the denolJ!inatio9's right to manage the ~ff airs of its 
religion under Ar~. 26(.b). W~ have no h~~titati.on in 
rejecting this argument. 'F{i.,e right. t9:~ana~e the· 
properties . of the temple is a purely .~e~ular matter 
and it cannot, inouropinion, be regarded a.S a reli­ 
gious practice so as· to fall under Art, 2o{l) or as 
amounting to affairs in matters of religion. It is 
true that the Tilkayats have been re~pected by the 
followers . of thedenomination and it is also true t·hat 
the management has remained· with the Tilkayats, 
except on occasions like the minority of tbe Tilkayat 
when the Court of Wards stepped in. ~[the temple 
had been private. an~ the properties.of tljetemple bad 
belonged to the Tilkayat, 1t was another matter, 
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That leaves one more point to be considered 
under Art. 26(d}. It is urged that ·the right of the 
denomination to administer its. propertyhas virtually 
been taken away. by the Act, a~dso, it .i~invalid. 
It ··:w~uld ~~. u?ti~~d _that .... Af:t• 26(d)re~t)gpi~~s the 
denomination's. right to administer its property, but 
it clearly provides that the said right to administer 

· the pro,erty must be .in accordaace with ),aw. M:r. 
Sastri for the Elenom.ination s~-~esb~d that la\V in 
the .. • conteJf:t is .. the .. law . preserie·ed. or .t.fi~. religioi1s 
tenets of t~e denomination·. and not ·~. leg:isl·ati\'e enact­ 
merit ···passed .by.·. a competent . leg.isla~ure.~ In our 
opinien, this arg1?1ment is wholly unten·able. ln. the 
c~~~e~~, t~e ... l~'N tl'l~~n~·•· ~.~aw ... P~~:~ .. · ...• ~~ a· ·q~~1.et~~1t 
le~islatur:e. and .·.}\.rt .. · 26f~l .. • prov1~:C:S t~'~t tl1•. < , the 
d:e110m-ina.tion .. _.ha~' ... th~ .:i.~h.t .·.~~. ~~llti'll'j~~!r i~•.J!~~­ 
''rty, ii· IR~fit aa~iffliHtef t~ :mroperty i11 ·Q~~~~~a,~e·~ 
with law. In other. wor~s, ·diis .. cl:ause · empnatieaMy 

But once it is held that the temple is a public temple, 
it is difficult to accede to the argumentthatthe tenets 

.of the Vallabha cult require as a matter of religion 
that the properties must be managed by the Tilkavat, 
In fact, no such tenet. has been adduced before us. 
So long as the denomination believed that the pro­ 
perty belonged to the Tilkayat . like the temple, there 
was no occasion to consider whether themanage­ 
ment of the property should he in. the hands of any­ 
body else. The course o( conduct of the denomina­ 
tion and the Tilkayat based on that belief may have 
spread for many years, but, in our opinion, such a 
course of. conduct cannot be regarded as giving rise· 
to a religious practice under Art. 25(1). Adistinc­ 
tion must alwaysbe made between a practice which 
is religious and a practice in regard to a matter which 
is purely. secular and has no element of religion asso­ 
ciated· with it. Therefore, we, are satisfi¢d that the 
claim made by th.e denomination that the Act.im­ 
pinges on the rights guaranteed to it by Art. 25(1) 
and 26{b) must be rejected. 
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brings out the competence of the J~g!slatu.re to make 
a Jaw in regard to the administration of t·he 

property· belonging to. the denomination. · It :!s 
true that under the guise of regulatmg the' admi­ 
nistration of the property. by the. denomination, the 
denomination's right must not be extinguished or 
altogether . destroyed. That is 'Yhat this Court has 
held In the· case of the: Oomrn.ia,siooer, Hindu Reli· 
giou.'J E-ndqlnments;Mad~~s .(1) and Ratilal Panachand 
GandM v. The State of fiombayJ2). . . · 

Incidentally, thi~ .~l(luse .~Jll help to determine 
the s~pe '19.d e~ect oft~~ p:ovi,J?ns of Art, · ~6(~). 
Adm191~tr~t1011 of the d~nommat~9n's property which 
is the subject-matter ,gf this cr4use is obviously out· 

. side the scope of Art. 26' (h ). Iv.{~!ters relating to the 
administration of the d~nomination 's property fall to 
be governed. by Art. 26,{ d) and CtJpnot .attract the pro- . 
visions of Art. 26(b). ~rticle 26(b} relates to affairs 
in matters pfreligion~~ch as .. the perforniance .oft~e 
religious. rites or cererpottie!,. or. the obervance of 
religious festivals and th,.e like; it does not refer to the 
administration ofthe property at all. Article '26(d) 
therefore, justifies the enactment of a law to regulate 
the administration of the denomination's property 
and that is precisely what the Act has purported to do 
in the present case. If the clause "affairs in matters 
of religion" were to include affairs in regard to all 
matters, whether religious or not the provision under 
Art. 26 ( d) for legislative regulation· of the adminis­ 
tration of 'the denomination's property would. be 
rendered· illus?ry· . · · 

It . is however, argued that the constitution of 
the Board in which the administration of the pro0 

perty now vests is not the denomination, and since 
the administration is now left -to the 'Board, the 
denjmi?~tion has be. en_ wholly ~epriVCd of its right 
to administer the property. It is remarkable that 

·this plea should be 'made by the representatives: of·the 
(U [19MJ S.O.R. ICO'S. (2) (1954) S.C.R. 1055~ 
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denomination who' in their writ petition were pre­ 
pared to support the Tilkayat in his case that the 
temple and the properties of the temple were his 
private. property. That· apart, we think that the 
constitution .. ·of the Board has .been deliberately so 
prescribed by· the legislature as to ensure that the 
denomination should be adequately and fairly repre­ 
sented on the Board. We have already construed 
s. 5 and we have held thats. 5 (2) (g) requires that 
the ·members of the Board other than the Collector of 
Udaipur District should not only . profess Hindu 
religion but must also belong to the Pushti-Margiya 
Vallabhi Sampradaya, It i~ true that these members 
are nominated by the State Government, but we .have 
not been told how else this could have been effectively 
arranged in the interests of the temple itself. The 
number of the devotees visiting the temple runs. into 
lacs ; there is no organisation which coiriprehensively 
represents the devotees: as a class ; there is no register 
of the devotees and in the very nature of things, it is 
impossible to keep such a register, Therefore, the 
very large J'DB.Ss of Vallabh's followers who constitute 
the denomination can be represented on the Board of. 
management only by a proper - nomination made 
by the State Government. and so, we are· not 
impressed . by the plea that the management . by 
the ~oa.rd constituted uttder the Act · will · not 
be the management of the denomination. In 
this connection, we may refer to clause I of the 
Firman which vested in the Darbar absolute 

.right to supervise the management of the property, 
As a successor-ln-iaterest of the Darbar, the state of 
rlajasthan caa be trusted to nominate members on ·the 
Board who would fairly represent the .denominaticn, 
Having regard. to all. the relev~nt .circumstances of 
this case; we do not think that the le~islature could 
have adopted any other alternative for. the purpose 
ofconstitutitlg the. Board. Therefere; we must hold 
that the chal~t0;ge to the validity of the Act on ·the 
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·Sectiq!) 2 (viii) which defines a temple as inclu- 

. ding the temple. of Shri Navnitpriyaji and. Shri 
Ma,~an Mohanlal]! has beell}. struck ~own by the 
High· Court in regard to the said. two subsidiary 
deities. The High Court has held that the two deities 
Navnitpriyaji and Madan Mohanlalji are the private 
deities of the Tilkayat and it . was not. competent to 
the legislature to include them within the definition 
of. t.·l'le. tempi. e under. s ... · 2 (v .. iii). It wa. s .. urged before 
the High Court that the said two idols had been 
transferred. by the Tilkayat to the public temple and 
made a part of it, but it has held that there was no 
gift or trust deed. by the Tilkayat divesting himself 
of all his rights in tho~e two idols and its property 
and so, the validity. of the section could .. not I:>~. sus­ 
tained on the ground of such transfer. The co.rrect- .. 
ness ·of this conclusion is challenged by the learned 
Solicitor-General on behalf of the State.. In dealing 
with this question, the conduct of the Tilkayat needs 
to be examined. On October 15, 1956 a report· 

1969 . 
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ground tha.t it -eontravenes ArtB. 2o (1), 26 (b) and 
26 {d) must be repelled; . . · . . Tilt.~ 

SJ,ri GtiviNll1UI 
It still remains to consider the provisions of the M~ai · · 

Act which have been chaUeng¢~ by the .Tilkayat and s1a11 of JltdiJSIMtt 
thedenominati(?n as well as those which have been GajintlragaJlcar, J. 
struck down. by the High Court and in respect of· 
which the State has preferred appe ... Js. We will 
take . these section! in ··their . serial order. We .have 
considered s~. 3, 4, 16, 22 and -~.~ and bave held that 
tiles~ sections are valid because the scheme envisaged 
by the · sai~ ~ections de_ar)y , pro.tects. the religious 
riteS, ceremonies and services rendered 1p the temple 
and the · Tilkayat's. status and powers in respect 
thereof. . The said scheme . merely aU?ws the ad· 
ministration r : of the properties. of the ,terp.ple which 
is a, purely secular matter to be un~er~a~en by the 
Bg~.rd, . an~ ... so, it is not necessary to refer to the said · 
sections again. 
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was made by.Mr. Ranawat t? the Tilkayat in respect · 
of these two idols. It appears that the grant of some 
villages in respect of these idols . stood in the. name· 
of the Tilkayat and after the said villages were re. 
sumed by the State, a question arose as to tbe c.om •. 
pensation. payable to .... the owueref tbe.saidvillarges. 
In that connection, , Mr. Ranawat reported to · the 
Tilkayat that it . would . be to die aJvanta~.e of the 
two idols if the said lands along with the . id()ls ·were 
treated. as a part of the public temple. He. ~ited ·the 
precedent of'the lands l)elonging ·to. the N~thdwara · 
Temple in support of his .plae. · On receiving t~is 
report, .·the Tilkayat was.J)lea~ed. to. tra~S:Eer the 
own.ership of Shri !hakur Navn~tpriyaji, ·Shri · .. ~adan 
?v(oha~ji and . Bet,aks to the. 'priocipal. ten;i.ple .. of 
Shri. S.~rinathji. Of C()urse,. be retainedtc hirriself 
the ri~ht~Jid privilege of worshi·p over those t~Rlples. 
and ll.~tnaks as in the_ case of Shrinathji .t~m.11J'le. 
The' TiUca.yat. also e~pressed his concurref!ee ·with· the 
prepos,._1 .. Il:lacle in. t~:ls re~or·t ~nd\si~ned :in: .token of 
~i~ a.pe~m·ent •.. I~. ~:p1pea]"s that. after qrder:s were, 
is1ued in accorc:l~.Jtc~ with· tlje decisi0n of ·the 

.. · aya.t; the two. t~S\tf)les were tr~.ated as. part of the 
b~i-~er te~ple - 9£ Sllrif;la.thjL Th·is is e~e:~'~ed by 
tlie resolu~ien. whic~· .wa.~· p~ssed ... · .. »: ... the : .· .meetig.g '. L: of 
t~e ·'~~er ·of.Attor!l'.e~.'~c>l:ders-of·.tb·e·· Tilia¥-~'t·~p t~~ . 
s·ct:Jl1ecl1a1 Le., .. 15.1~ .. Ji·Bt>. . 0111e- of· .. ·the .. -re·s~·l~t.ie'it-s 
pa;ssed,·· .... ~t .·.the. sai~ ... meetin~ •. shR~s. that.the·propt)~~I 
r ,: .... · .... ·. }i'~.g •. the.· ~~ffl:)l}es .: ~nd•:··.]3e·t:~<Jiks ..... o:w~ea .• ·•·.· ., ·by· ·.·.··•Mis 

.;,:1~lill1:~$s - s1tati1,g .. t:f%~rei-m .. · th-atJ~·is .. · Il<ll.iness -h,a.d b.eem 
,~;~eQ.g~~ .. .. ·: .... : .. · t~ . _ . tran,g:~:r ., : th~·•· o~::~_~r$~i~ . tL-~teof ..... · t~ 
~~ri1H~·!&ji, ..•..•.•. was ·. e.~·ti,s·i·~~·red:·:········· .. 1%-'tt .. ·· .. _. ;~ro~gr-,-~ .. ·>~t~•·r 
\J{ith · th(a list . ~f : ~~~~·les and <. , :. ·a~s . was p;iOOti·Ge-m 
)J~fore tAe.·_ .. Commi~tee. 'Ih-e .: ?Hkayat .. was •. 8res.ent 
a.~ .. tki'. fll~·eti11~ . 3Ju(i < he . cC>nfi1r~·ed the p·re>1~;f)s·a.l a(rid 

· . ~~,~ •.•... b~i~.·-· •..• ~ilaQ;tlire········-:~~~!!~a .• _· .. · b~~~e·· .······•·tie .·····.····~~~rtt~e.· , 
~~~r@~~·eill{ t·n~ 0~'1fl'~t;'~~ ~~-, i~r~ !bte · ;:•al . · 

- ~·it• .. t·l1·,81-$ a:~d i:a1tr•tm'~~~i~le ,:cuti;~~ 
,~., : .. iun ':i,/ ;,~ic1.. 111 + 
ptft~p~se,d tQ· the Ooll,t,m.i·titee -of kis e·r o:F .a'tz1t•~l~t!l"··.·. 

. . . 
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Tilktl)al 
Shfi GovirrdltJlji · . {· 

Ma:.roj, · . . l1. 
S;ati of Rajaslluln 1 · • 

C.jen;;;;ar, l·;i.·.· 
.,J~ 

Holders that the two. idols and their. Bethaks should· 
be transf erred from his private estate to the principal 
temp1e of Shrinathji and that proposal was accepted 
and thereafter the two idols were treated as part of 
the· principal temple. 

After this transfer. was thus fori:ially completed 
it · appears that the Tilkayat was inclined to change 
his mind and so, in submitting to the .Committee a 
list of temples and Bethaks transferred· by him to the 
principal temple of Shrinathji, he put a heading to 
the list. which showed that the said transfer had been 
made for ·management. and administration, only and 
was not intended to be an absolute transfer. . This 
was done 011 orabout November 23, 1956._ 

This conduct on the part of the Tilkayat was 
naturally disapproved ·. by the Committee and the 
headin~ r= or the .list was objected to by it in a letter 
written o~ December 31, 1956. To thisletter theTilka­ 
yatgave a reply QJJja.nµarY, 7, 19571 and he sought 
to explain andjustify the wording adopted in the 
heading of the list ... It is thus clear that the heading 
ofthe listforwarded by the Tilkayat to the Commi­ 
ttee must -be ignored because that· heading. clearly 
shows a chaµg~ of mind on the part of the Tilkayat 
and the question as to whether the two idols form 
par~ of tl~e principal temple of Shrinathji must .be 
decided m -: the Iigh; .of what transpired on Octo­ 
ber 15, 1956. <Judged in that way,, there can be 
no doubt that .the Tilkayat solemnly transferred the 
two idols· to die principal temple arid in that sense, 
gave up his ownership over the idols and a formal 
proposal made in that behalf. was accepted by the 
Committee. In our opinion, the· High Court was in 
etrtl:r in not giving effect .to this transfer on the 
ground. that no gift or trust deed had .. been· duly 
executed by the Tilkayat in that behalf. . A dedi .. 
cation of private property to a charity 'need not be 
lQIQC by I Writing; it Cf~D be .. made_orally or eren can 
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be inferred from conduct. In the present case, there 
is much more.than .. conduct in support of the State's 
plea that the two idols had been transferred. There 
is a formal report made by the Manag~r to the 
Tilkayat . which was accepted by . the THkayat ; 
it was followed by a formal. propo~·al made by the 
Til-kayat to the Cornm!tt ee and the Qomrnittee at its 
meeting formally . accepted that proposal a11d at the 
meeting' when this proposal was accepted, the 
Tilkayat was present: . Therefore, we Jl1t1Sl ~Pld that 
the two Idols now form part ef the. pf!i~cipal ten1~le 
and have .: been properly ·included within ·.the •. defini­ 
tion of the word ''temple". under. s. 2 (viii). Vve 
should accordingly set .aside the .decisien of the· High 
Court and . uphold the validity- of s. 2 · (viii). 

The proviso to s, 5 (2) {g) h~s been· at·t-aeked 
· by the learned . . Attorney-Ge·t1er.al~ .. He c~ntea~s 

that in lll~king the (Jollector a statutory ·.fl\l~'ber of 
the B•·~d eve~ tho~gfi . he zn.ay IJ'°t be .a ail.l~u and 
m.a y not belong. to the· d~nominatio11·'··· .. t~·e l~;'~~la·tu•re 
has contravened.·. Arts. . 25. (1J attld a~ (J:.l~. . !·e a.ave 
alr~ady ciealt with · t~~ general p·l·~a Fa,is·C?d B:llJ<J:er the 
said two articles. We do not thiak t~a:t th.~ provi­ 
sion. tha;t the Collector:. wh~ i:& a s.t~tu;~0rr IT).ef-Aif!Jer of 
the Bo'.•d.•need -Qotsatisf y· .. •be r~qµ.i~e~t~l·t.~. of .s. 5· .. ·.(2) 
(~h can ... be sa;ictto be inv~li~ .. · T-e<3~~.~.~Q._;·.~ctin 
makin1g tme CoHectgr .· a me~ln·~r of t§e 9: >. 1$ tQ 
associate the Chief .· Executive O"~er ill t·~e ,:.;i~~r:~c.t 
with tije •·.····· ~din.i,0.icstnation·.·.·· ©f .. · .. · t~~· .. ~·'IJ'·,;~J?.~r · -. ~·~~.!~ie 
teltli)le •. · liis.pr·•Bit·Q·e .. ·in the .. ~©,~~~ ·.•... .·.··· .. <>J •.... ·1*1llf'l'1'~ 
aeL~ i~ . · t~1~ pr()~~r .~dini~~~~!f~~i·~1' 0i ti:e 
pr~;per~~es at•d i~.t.l0a1cts·e~se, ~l\l~t:le·.···.- .· .. ··.·.· t: ·• ()'· . 
al)~. p:ifj;p;~.. 'fn,is. ~rovisi.~~·· iaf~~~·vie"tt~l:r· ~~~~~·•!flt 
wit)}. tke <St~te'srig;~t. ofs\l,i~~·~~i~·i@~·.o~?·~:,; •... ~-~~­ 
lfJftfi.Bt QI t~c temp·k pi70~'.1vDies as· ~pm~il!~ !a ·~o 
JiPIBitll:· $f ·!-QM. · . - ... - 0 

• • 

S11:t~~B$ ~) 7 ~- 11 .. ~~·. -'~~)' 
clerefi by us wid1 · partietlbtr tlfettlaee te 
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removal of the Tilka yat under s. 7. and its conse­ 
quences. If may . be that in view. of the fact that 
even if the Tilkayat is removed under s. 7 ( l) (b) 
and (c) he has to be again nominated to the Board, 
the legislature may well have exempted the Tilkayat 
from' the operation of s. 7 (1) (b). and (c). That, 
however, cannot be said to make the said provision 
invalid in law. 

Sections 10 and 35 have been attacked on the 
groundthat they, empower the State Govern· 

'ment to leave the administration or the 
temple property to a non-Hindu.. It .. · will be noticed 
that s. 10 contemplates that if a Board is dissolved 
for the reasons specified in. it. the Government is 
required to direct the immediate reconstitution of 
another Board and that postulates that the interval 
between the dissolution of one Board and the' consti- 
tution 6f a fredt Board' would be of a v~ry short 
duration. If the legislature thoughtit necessary to 
provide for t~.e m anage!llent of th .. e · te111ple. pro~ertie~ 
for such· a short period on an ad hoc basis, the 
provision cannot be seriously challenged, What is 

· true about this provision under s, 10;·. is equally true 
about the transitional provision in s. 35. ' 

· ... -A ·part of s. 16 ha, been struck down by the 
High Court' in so far as it refers to the affairs. of the 
temple. This section · authorises the Board to 
manage the. properties. and affairs of the temple. 
The High Court thought that the expression "affairs 
of the temple" is too wide and may · include religious 
affairs _of the temple; and since in managing these 
affairs of the temple, the section does . not require 
that the management. should be according to the 
customs and usages of the denomination, it came to 
the conclusion that the clause "affairs of the temple" 
is invalid and should, therefore, be struck down. 

We are not satisfied that this view is correct. 
Iii the context the expression "affairs of the temple" 

Tilhl/al !,, 
Shri Gooitullfllji :t~ 

Mals4111j ;/ri~!I 
'· . ·:~'i 

.Stal1 of Rajastlrmt : .. 

Gqjrndragdar, J, :~' 
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clearly refers to the purely secular aff airs in regard to · 
the administration of the temple. ·Clearly, s, 16 can­ 
not be construed in isolation and must be read long 
with s. 22. That is why it has been left to the Board 
to manage the properties of the temple as well M the 
purely secular affairs of the temple, and so, · this 
management need not be "governed by the custom 
and usage of the denomination ... If the expression 
"affairs of the temple" is construed in this narrow 
sense as it is intended to be, then there is no infirmity 
in the said provisions. We may add that the ex­ 
pression "affairs of the temple". has been used in 
s. ·2s ( 1} of the Madras Hindu Religious and Charit­ 
able Endowments Act No. 22 of 1959 in the same 
sense. Therefore, we would hold that the High Court 
was in error .in striking down ·the clause "affairs of 
the temple" occuring in s. 16. 

The next section to · consider is s, 21. This 
section gives to the Board complete power of appoint­ 
ment, suspension, removal, dismissal, or imposition of 
any other punishment on the officers and servants of 
the temple or the Board, the Chief Executive Officer 
being exempted . from the operation of this section. 
It has been urged before .us that this section might 
include even the Mukhia and the Assistant Mukhia 
who are essentially religious officers of the temple 
concerned with the performance of religious rites and 
services to the idols; and the argument is that if they 
are. madethe servants of the Board and are not sub­ 
jected to the discipline of the Tilkayat, that would 
be tontrM'y to Art. 25 (l} and 28 (b} ·of the Constl· 
tution. In considering this argument, we must have· 
regard to the fact that the Mukhia and the Assistant 
Mukhia 'are not only concerned with the religious 
worship in the temple, but ar ~ also required to 
handle jewellery and ornaments of a very valuable 
order which are put on the idol and removed 
from the idol every day, and the safety of 
the ~aid valuable jewellery is a secular matter within 

1 Tilkc_vat 
1 

,· , , ;, ;1 Shri (,'ovindlalji 
r'.,' ,· Maharaj 

I i . V. . . 
; , ·!~i . . Stato of Raja.rthan 
, I 11, 1 . , ,. - fr,, ; , Gqjl"'1ragndkar, J. 

1963 

P ·. 
{:· .. 

www.vadaprativada.in

www.vadaprativada.in



) 
1 

Gajendragadkar, J • 

Talkayat 
S.liri Gouind lal,ji 

Maharaj 
v. . 
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1963 the jurisdiction of the Board, · That is why 
it was necessary that the Board should be given 
jurisdiction over ·those officers in so far _as they are 
,concerned with the property of a temple. \Ve 
,have no doubt that in working out the Act, the 
Board will act reasonably and fairly by the Tilkayat 
and nothing will be done to impair his status or to 
affect his authority over the servants of the temple in 

'SO far as they are concerned with the religious part 
;of the worship in. the temple, Sjnce the worship in the 
temple-and the-ceremonies and festivals in it are requir­ 
ed to be conducted according to thecustoms and usages 
'Of the denomination by s, I?~ the authority of the 
, Tilkayat in respect of ch~ servants in charge. of the 
said worship .and ceremonies and festivals will have to 
be respected. It is true·· th~t soon after the Act 
.was passed and its, implementation began, both 
parties appeared to have adopted unhelpful attitudes. 
We were referred at length tp the correspondence that 

. passed between the Tilkayat arid the Committee' in res­ 
pect of some of these matters. 'We do notthink itneces­ 
sary to consider the merits of tp,at contr<{ve.rsy because . 
we are .satisfied that once the .. ~ct is upheld, it will be 
implemented by the Board consistently with the true 
spirit of the Act without offending the dignity and 
status of the Tilkayat as ri religious head fa charge of 
the temple and the affairs in matters of religion 
connected with the temple. Therefore, we do not 
think it . would·. be right· to strike down any part of 
s, 21 as suggested by the learned Attorney-General. 

The validity of s. 27 has been challenged by 
the learned Attorney-General ori the ground that it 
empowers the State Government to depute any person 
to enter the premises of the temple, though, in a.giveu 
case, such a person may not be entitled to make such 
an entry. Even a non-Hindu person may be appoin .. 
ted by the State Government to inspect· the properties 
of the temple and ifhe insists upon making an entry 

·in the :temple,·:' ··that would contravene ·the provisions 
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.. That takes us to s, 28 (2) and (3). T_h«:ae two 
sub-sectieas have been struck clown by the _High· 
Court because it ~?~1.l~~~ that they . were incorqis.tent ~ 
w·ith the vi~ express~Cl l)y this qQ.urt i·~ t~ ~a.s,e. ot 
Ro·ttlDl ParJi;~~'Mnrl Qa~t!hi (2) •• W~il~_ ~~-~""'~!~the 
validity ef t1-se t~ _. sub·s·ectfons, tlJl~H-i'~ c~,!t.~-~s 
ouserved ''that. wi·thout cnteri·ng ·_ia,to •• elahor.ate 

(I) ·(llMJS•l~k. JQl5, .Cllflllt_J.ittl.ltur 

of Art. 25. (1) and ~6 (b) of the Constitution; that is'·i~ 
the argument urged· In support .of the challenge to the J 
.validity of s, 27. We do not think there is any sub .. } 
stance. in this argument. All that the . section docs is. t 
to. empower the State Government. to depute a person x 
to inspect the properties of the temple and its ~ecords, !J 
correspondence, plans, accounts and other relevant ,, 
documents. We do not think that the section consti .. ; 
tutes any encroachmen t of the rights protected by · 
Art. 25 ( 1) or Art. 26 (b ). If the administration of 
the properties of the temple has been validly l~ft to · 
the Board constituted under the Act, then· tlte ·power 
of inspection is necessarily incidental to the power to 
administer the properties, and so. in giving the 
power to the State - Government to depute a person to 
inspect the properties of the temple; · no effective 
complaint can be made a.gainst the validity. of such 
a power. The fear expressed by the learned Atter­ 
ney-General that a non-Hindu may insist upon ente­ 
ring the temple in exercise of the authority conferred 
on him by the St~te . Government. under s.27is, 'in 
oar opinion, far .. fetched and imaginary. ·We are 
satisfied that the power of inspection which the State 
Government may confer upon any person under s. 27 
is intended - to safeguard the proper administration, of 
the properties of the temple and nothing more. 
Therefore, we do· not think that s. 27 sutiera frt>llt a~y 
constitutional-infirmity .. In this .connection, we: may 
add that a similar provision contained. in the Madras 

. Religious Endowments Act has been upheld by this 
Court in the case .of 'l'ke Oommiarioner, Hi,nd,u Reli· 
gio'U8 E'11J1xJu.nnents, M adraa (1). 
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discu~sion on the point, we may point out that such 
provision has been held to be invalid' by, the. Supreme 
Court in the case of Ratilal, PanaGkand G~ndhi" (1). 
The learned SolicitorGeneral contends and we· think, 
rightly, that. the observations on 'which the High 
Court has relied support the validity of the two sub­ 
sections and are inconsistent with the .decision of the 
High ·Court itself. In· the case of Rat~lal Panachand 
Gandhi ( ~J, this Court was dealing with the validity . 
of ss. 55 and 56 of the Bombay Public Trusts 
Act. 1950 (No. ~9 of 1950). Section 55 of the said 
Act purported to lay down the rule of cy pres in 
relation to the administration of religious and chari­ 
table trust; and s. 56 dealt with the powers of the 
courts in-relation to the said application of cy pres 
doctrine. This C .. iurt observed that these two sections 
purported to lay down ·how the .doctrine of cy pres 
is· .to .. be applied in :regard to the administration of 
public trust of a religious or charitable character; &nd 
then it proceeded to examine the doctrine. of r;y, pres 
as it was devel()Bed by the Equity Courts in England 
and as .it hadbeen adopted by our; Indian Courts since 

·a long time past, Ia the opinion ofthis.Court, the 
provisiona of ss, 55 and 56 extended the said doctrine 
muchbeyond itsrecognised limits and further intro­ 
duced· certain principles which ran '.'counter to well­ 
established rules of law regarding the administration 
of charitable trusts. It is significant that what the 
impugned sections purported to authorise . was the 
diversion of the trust property or funds for purposes 
whichthe Charity Commissioner or the court consi .. 
dered expedient or proper although the original ob­ 
jects of the founder could still be carried out-and that 
was an unwarrantable encr61chment on the'. freedom 
of religious institutions in regard to the management 

· of their religious affairs. In support of this view, 
the tenets' of the Jain religion were referred to and it 
was observed that apart from the tenets of the . Jain 
religion, it would be a violation of the. freedom of 
religion . and of the right which a. religious 

(I) [1953] S.C.R. 1055, 
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dcnominat ion has, to manage its own aff airs in matters 
of religion, to allow any secular authority to divert 
the trust money for purposes other than those for 
which the trustwas created. On this view, s. 55 (3) 
which contained· the· offending provision, and· the 
corresponding provision rel a ting to the powers of the 
Court occurring in the latter part of s. 56 (1) were 
struck down. In this connection, it is, however, 
necessary to. bear in mind that in ·dealing_ with this. 
question; this Court has expressly observed that the 
doctrine of cy pres can be applied where there is a 
surplus left after exhausting the purposes specified by 
the. settler. Inother words.. the decision of this Court 
inthe case of. RatiluJPanaokand Gandlii (1), cannot be 
applied to the provisions of s, ·2s (2) and (3) which deal 
with the application of the surplus in fact after this 

'decision waspronounced, the relevant provision of the 
~ombay Act has been amended and the application of 
the doctrine. of cy pres is now confined to the surplus 
available after the purposes of the trust have been 
dealt with. ·The High Court has not noticed the fact 
that s, 28 (2) and (3) dealt with the application of _ 
the surplus fundsand that postulates that these two 
sub-sections can be invoked only if and after the main 

. purposes ofthe public temple have been duly satis­ 
fied. Therefore, we hold that the High Court was 
in error in striking down s, 28 (2) and (3) on the 
ground that they are inconsistent with the decision of 
this Court in the case .of Ratflal Panacka.ndGandhi (1). 
We may add that this· position was not seriouly dis· 
puted before us by the learned Attorney -General. 

The next · section is 30 (2) (a). It confers on 
the State Government . the power to make rules· in 
respect ofthe qualifications for holding the office of 
and the allowances payable to the Goswami. This 
sub-section has been ~truckdow11 by the High Oourt 
and the learned Solicitor- General does . not quarrel 
with the · conclusion of the ffi,gh Court. He has, 
however, fairly conceded that though the first part ·o~f 

(1) [19&fJ S.O.ll. 1055. 
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That takes us to s e ' 37 which has been struck 
down by the High Court on the ground that it can 
be utilised as a defence to a suit under s. 31. We have 
already noticed that s. 3 l empowers· a person having 
an interest to institute a suit for obtaining any of the 

1 S.C.R. SUPREME COURT REPORTS· 637 

s. 3ff (2.) fa) ·m~y be struck down, the lattei' part need 
not be struck down. This latter part allows rules to 
be framed by the State Government in regard to the 
.allowances .payable to. the Goswami. \Ve thinkit is 

. but fair that this part should be upheld so that a 
proper rule can be made by the State Government 
determining the quantum of allowances which should 
be paid to the Goswami and the manner in which it 
should be sopaid. We would, therefore strike down 
the first part of .s. 30 {2) (a) and .. uphold the latter · 
part of it which has relation to the allowances pay~ 

. able to the Goswami. The two parts of the said 
sub-section '}Ee clearly severable ~tid so, one can be 
struck down with(?tit affecting the other. . · 

. In re~~[.~ to s. 36, the High Court thought that 
it gives far too sweeping powers to the Government 
and so, it .has struck it down. Section 36 merely 
empowe,rs t}le G~vernmgnt to gJve such .. directions as 
nl.ly be necessary to carry out the objects of the Act 
in. case a,:,.difficulty arises in giving. effect to the 
provisions of the Act ". We mah in . this connection, 
refer to the.fact that a similar .... prov~sion is contained 
in s. 36 of the-jaganuarh Temple Act (Orissa 11 of 
1955). The object ofs, 3ff in- t,~e Actis merely to 
remove difficulties in· the imple~~niation of the Act. 
It i1J In thatsense that thesection .mustbe narrowly 
construed .~nd_i the scope and ,~1hit 9f the power 
conferred op the State Governmentbe circumscribed. 
If the section is so construed, it. ~ould not be open 
to any seriousobjection, Therefore, we are satisfied 
that the. High c JUft was in error in striking down 
this section on the ground that the powers conferred 
on the State Government are too wide. 

Gqjentlra.z.iJkar, 

Tilka)'al 
8hri ·0Qiin1lfflj 

Maharaj 
v • 

Jtate. of. Rvastl 
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reliefs specified in clauses. (a) to (e.) of that section. 
The l-11gh Court thoughtthat s, 37 may introdace an 
impediment against a suit broug~t by a private~in­ 
dividualunder s. 31. . W~ are satisfied tbatt~e H;;i:g:h 
Court was in error in taking thfa.v.fow. AH that thiis 
section purports to do is to provide for a bar to ~llY 
suits or proceedings against the . State .·.· Gover1l'hi:lent 
for any thing done or purported _tp be . ~<>ne by i.t 
under the provisions of the Act. Such j>rovisio.tis'. are 
contained in many Acts, like, for instance, Acts in 
regard to· Local Boards and Munici~a.Mdes.. . It is 
true thats. 87 does not require that t~e act done er 
purported. to be done should· bedone bona n<le, but 
t'hat. is presumably . because . the protection given by 
s. 3·7 is to the State Government and not to tke 
o~cers of the .State, . The effect of the. se.etion · meFely. 
~s to_ isa.~e acts done o~ .~~r~orted .: to be clone hr .. :tie 
8;tate· t:H1aer the provisions .or the· Aet; it c11n;Q:ot 
1.· ... ·~.le. t~ll.()n .. the rights of a citize~. ·to ~·;J7 ~ ~ta:it 
u~~e~ s .. ~l if. it .. I~ shown that ·.the .citizef!l is i~-t~r~~ed 
\Yi:rtrtn .tne meani·~:~ of .. s ... ·3l·( l). W~ :. ~·re. incl·i1J:e~}to 
bola .t~~t the. f.J:i~h Gour~'. has, >with res.~.e5.t? .. ,,is· 
ju· .·i'f~e·tru,e s~~·P.e and eiect ..... ·of t~~ .prov1·s·ifl~:~:~f 
s.... . ~.D.enit stru.ak down .... tlae said . s!ct,i·~n as )).eti;,;g 
i11~ii:i~. . . We must accordingly. revers·~ the S'aid ~~n­ 
cl~·si·0~. of the High Coutt and uphola the . valiitvity 
of s. 3'7. . 

. : ,, : '}'he :'es,\41,t. is th~t the·. a,p;~eats . ,.,~Ji•r1'1~ : /~'1 .'t')ie · 
'f.··.·····.·.·······.·._1·· .. ··.:·l.·li ..•. ·.·• .. a_,··.Y.•·.·.a.• .. •· ...•. t.··.~.•.·,·.' -: t· .. · .. ·h ·e.·.·.·.·.• d .. ··.·e·.···.· .. n ··.·.Qmi.,••·.n '.· .. a t.ie····· ...• _a···,.··.·.a ..• ··,."m·.·.···j·ef ·.•·. G_ ,.·.,········h .. ·.··a.··_1m·s ·._ .. ·.·_m·'.·.'.·:'f ·_·· • .•. ·.·.·a· .. '.•.·.·.• .. ··tm···i·a.cla_ ·.·.··.•.1.·.· .. ··.··· ··.·.· • .. ·· .. ··i •.\'il ·;;,1 ,,\.,\ .. ....J• , • t · ·· :,d'.t '£1.i · A ., · .. · .. iJL' ' , 1.., · ~,1, •1 ·· r. ·11,1.·· .;J 
af!i~· a?:rcr., \Jl'Stl'l1~s~.~·· ·.· ... ee noes . t·F1·e ;v·f'h .. JII.~1~\,~l~@·n ~~,:e~L?·· . 

.a_y'~ · .. ·· Fail .. • a·nd . th~ s~me\ i~. · , .. ,< '1(~1e 
·~~:~-~~~rci:.• .•. ~r .• tt;1e ...•.. ilJt.,t,<t ..... ·.~~·i~s·.·······.··.•·•.· · .. ·~~~1~:~,.,.d 
iecz·isio11 ~;f t~e . . ' > ' ,, . c~~irt &1• i . · ... ' .d•••;,~~s 

1'~·ir~1 t'·lres part of:s. 2. (viii.·. in re·J1a·tia·ri ·t~ t'e · ·.·.······ ~f 
~~fiY'!~.M~an .• M~~~·· ~~-:! 
i~~·.$~,:~1r•.•.•••···~s.~t········.J:.ef~rs to .•.•.....••. ~~·~·.· .. a,ll~i~ •.•.. - .. ·.·•:£ ..•.• 1~~·.······~~-'· ·:·.· · • 
S.~ > • (it.Rd f!1j, s. a,f3 and.' S:.· Ii. i$ ·Jtt~lif~;-tf)c. ~·· 
~~~~~'~'r,•·•·.ef)~,&101T1· ·t·~~···~~·c,i1i:~~ · ~f .••··· t~·~.· ······•l~l,~i·,·· .. ''•]Pf ·•·in 
lc;)Jlt •it '.fta~ 'Si~,ti~k ~9Wfl s, 91 (t} ~'.8,::·i~n f C.Q 

. '; Tilka;at 
',: •1 ~n1i (jovindl1lji 

1 
Maharaj 

I V. 

~' ! .1 
11111 of R~a.11h12n 

t·,. --- 
!1 : • ~iendragadka1·1 J. 

1969 
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Gajmdra:adkar, , 
-- 

Tilkayat. . 
S!iri _ Govindlolj 

Malr(iraj . 

"· s tol1 of· Rajasllu 

1963 

A first information report was. filed stating that the 
respondent No. 1 and some others committed murder, There- 

.after a person claiming to be a relative of the deceased filed a 
complaint , alleging . that the first Information r~port was false 
and that certain persons other than those stated in the first . 
information report had committed the murder, lt _ was ·prayed 
that process be issued against these persons. _ -_ The Sub-Dlvi­ 
slonal Maglstrate before whom this complaint was filed directed 
the FirstClass Magtsrrate to inquire into the allegation and to 
make a report; Subsequently the nephew ·of ~h-~ deceased filed 
a complaint alleging that respond!nt .No. 1 hld'COMMitt~d the 
murder. The Sub-Dlvisioml Magistrate directed the First 
Class Magistrate to 'enqulre Into thls complaint also and to 
report. Durfngthe enquiry apar' from the witness -produ®.d 

Criminal . Law-Proc(!-eding under 8. 202 ·. Onminal Proce­ 
dure Oode--Reviaio.n _petition by reapondenl -. No. 1 and the. other 
per8on.s-Whether reJJpondent No. 1 ha« locus: atandi to contetJt 
r.riminal caee he/ore is1J.ue of proce.,s-:-?rocedural <J,e/ect-Powera 
of. Magistrate _in committal prqoeeclinga and· in considering 
evidence-Recordlng of reaaons~Oode of Oriminal Proce­ 
dure, 1898 (Act 5 of 1898), 88. 202, 203," 

(S.J. IM.AM, K. SuBBA R.Ao, N. RAGHUB.AR DAYAL, 

andJ. R~ MunHOLKAR,JJ.) 

PROKASH CHANDRA BOSE & ANR. 

v. 
CHANDRA DEO SINGH . 

the· qualifications for holding .the office _of .the 
Goswami· but we reverse its. decision in so far as it 
relates to the latter part of s. 30 (2) (a). which deals 
with the aUowi\ncc;~ ·pay able to the . Goswami. In 
the circumstances of this case, we direct that parties 
should bear their own costs' throughout. . · __ 

.·Appeal diami8sed. 

$UPRE:tyIE COURT RgPORTS 639 1 S.C.R. 
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THE DURGAH COMMITTEE, A .. JMER AND 
ANOTJ:ll£I{, 

v. 
SYED HUSSAIN ALI AND OTHERS 
(P. B. GA,TENDRAGADKAR, A. K. SARKAR, 

K. N. \¥ ANCHOO, K. C. D.As GUPTA and 
N. 1=tAJAGOPALA AYYANGAR, JtL) 

Durgah Endowment - Ercactment for admfriistration. and 
management of property-- l] violaf.foe of denominational rights of 
Chishtia Scofiee=Prooision», if ·infringe fundamental riglils-Dur­ 
gah Khwaja Saheb Act, 1955 (XX XVI of 1955), ss. 2(d)(11}, 4, 5, I r(J) 
and (h), r3, I4, I6, 18--Constitu.t'ion of India, Arts. 25, 26, r9(I)(f) 
and (g), r4, 32. 

The respondents, who were the KttQdimtl of the tomb ctf 
-Raz.rat KliwaJa l\1oi'n-ud-clin Chishti of Ajrner. challe~1ged the 

........... ~.,_constitutional.validity. of- the -Durg~1h-Khwaja Saheb Act; 1955 
(XX.XVI of r955) and certain specified sections by .a petition 
filed under Art. 226 of the Consfitutionin the . Rajasthan High 
Court. The High Court substantially found in th.eir favour and 
made a declaration that the impugned pn1visic:>11s offhe Act 
were ultra vires and restrained the appellants from e~forcing 
them. The respondents claimed to represent the Chishti Soofies 
who, according to them, constituted a religious denomination or 
a section thereof to whom the Durgah belongedand their case 
was that the impugned Act had interfered with thelr f undamen­ 
tal. rightto manage its affairs. Their .tur ther riasc wa5 tnattna 
Nll2a'n (Mferings} of the pilgrirns constituted their customary 
and main source of income and were their 'property, recognised 
by judicial decisions including that of. the PrivyCouncfl in Sy.ell 
Atttif Hussa·in v; Dewan Syed AU Rasul Ali Khan, A.LR. 1938 
r. C. 7r, that the impugned Act and its material provisions 
violated their fundamental rights guaranteed by. Arts .. 14; 19(1) 
(f) and (g}, 25, 26, 30.(r) and (2) and 34 of the Constit~tion. It 
was contended that ss. 4 and 5 pf the Act, which provided for 
the setting up and composi tion of the DurgahCommittee consist­ 
ing of I-Ianafi. Muslims none of wtlmn might b!!l.dng ta the Chish-: 
i1a order, Infring(~d the rights of the denomination .guaranteed 
by Aft. 26(h), .(c} and (d) that cl. (v) of s. 2(d) of the Act, by 
which all such .Nazars as were received on behalf of the Durgah 
by the Nazim or any person authorised by him wereto (le fnctu­ 
ded in the Durgah Endowment, inf ringed . t,heir fundamental 
right to property, that ss. ·n(O and (hJ which empowered the 
committee to determine the privileges of the Khadims and the 
functions and powers of the Sajjadanash.in ands. 13(r) which 
authorised the committee to make provisional interim arrange­ 
rnent in case the office of Sajjadarrashin fell vacant, infringed 
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r96r their fundamental rights under Art 25(1), thats. q. by creating 
a. statutory right in the Nazirn or his agent to solicit and receive 

The Durgal, offerings on behalf of the Durgah and prohibiting the Kha dims 
Commitiee, . Ajmer and the Sajjadanashin from doing so, violated their right to 

& Another property ands. 18 which provided for the en Iorcernen t o1 the 
v, orders of the committee as orders and decrees of a civil court 

Syed Hussain Ali violated Arts -, r4 and·32 of the Constitution. The past history 
f~, Others of the J:<.:ndo\vme11tfor cent uries showed that its management 

was always vested in Muta wallis appointed by the State, some 
of whom were Hindus, and that the pilgrims who visited the 
Durgah and made offering were not· con tined to Moslerns alone 
but belonged to all communities. 

1I eld, that the contentions of the respondents must be nega­ 
tived. 

Although this Court has laid down what is a religious deno­ 
mination and what are matters of religion, it must not be over­ 
Iooked. that the protection of Art. 26 of the Constitution can 
ex lend .only to such "religious practict;s as were essential and 
integral parts of the reHgio11 and to no others. · 

·€;01n.1niss"iiMter.Bindu ·J(elif!iou.s· Endow1nertts, Afadras v. Sri 
.·£aksh:m:i1id'rt1·· -1~hiri1ia .. f3ffJami·a'i--of Sri·SJ;,in-er ·:,'t:l,utl., .·. [t954] S.C.R. 
roo5 and Sri Venluitatarriana Deuaru v, The Slate of Mysore; [r958] 
S.C. R. 895; discussed. 

Asst1u1fa1g that the Chishti order of Soofies constituted such 
a.denorr1ination or section of. it whomthe respondents represent­ 
ed, it was obvious that els. (c) and {dJ of Art. z6 could not 
create dghts. which the denoruinatiot; or the section never 

they coqld rner(ily. safeg uard and guarnntee the contin trance of such rig.hts which the denomination or section had. Where 
right to administer properties had never vested in the denorni­ 
nation or had been surrendered by it or had otherwise been 

l etledi~'~ly and irretrievably Jost tnit, Art. ZfrGO!lld UQt be $UC- 
. cessfully invoked, . 

In the instant case, . since. Chishti Soofies never had any 
rights of managementover the Durgan Endowment for centuries 
since it was created, the attack on ss, 4 and 5 of the Act must 
fail. 

Asiar AJ~nttxi v. Du,rguft Com,11iitt1::e, Ajmer, .A.LK 1947 P.C. 
1, referred. to .. 

It wasrlotcorrectto. say that ss; z(d)(v) and 14 . .of the 
impugned Act infringed Art. 19(r}{f) and (tJJ of the Constrtution. 
Those ·Sect~cms, properly ... construed, .. mea;ht that offerings ear.­ 
marked generally for the Durgah belonged to .the Ourgah and 
could bereceiyed only by t'he .Nazim or his. agent "; These off.er­ 
lngs, as found '.hy juditial d~~ci.ginm; nev@r b1~kmged to the nrn­ 
pendents and the impugned sections did not affect what v1~_as 
found to belong lo them. 

Syed Atlaj H-ussa,in v, Dewan Syed 1Ui Rasid AU Kiiait, A,.I.R. 
1938 .P.C. 7:r, referred to, 

[1962] S1JPREME COUli'11 H.l~:POitTS 384 
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H. N.Sanya,l, Add·itfonal Soli~itor-General of l-ri:dia, 
R. Oanapathy Iyer,. Y. S. Nasftrullah S~e:riff~ J. L. 
Datta and K. L. usa«, for the appellants, 

G .. 8. Pathak, Syell ~4.nicar Hussain. and B. P. 
Moheehioari; for .respoudents Nos, I to 7. 

A.O. Rt1.f.?Wf)iU1A!h,: fur 0MJ!i1ttl S/ttrdn, ftn· respondents 
Nos. 8 and 9. 

H. N. Sl~nyril, Ad£t-itional Solic,itor~<Jene.ral of India, 
R~ H. Dkebar and T .. M. Sen, for the Intervener. 

1961. March l 7. The .Iudgment of the Court was 
delivered by 

49 

. There could be no doubt as to the competency of the Legis- i96i 
latureto regulate matters relating to the property of the Durg.ih . _ 
by providing that the said offerings could be solicited by the .. ~ 11~ Dw·~ 

.. N~1.~im._~~.~i~_ag_~n!: _It_ \~a.~1h.0~1:y1e_r, ~o~ .. -~~)~~~tt ~!~_say ·;t~at< o ... ,i,ilte~. _ 
the omission of tile word exphcnly contarned in the definition '- AnotJ 
in the earlier t'ct from the present ,Act enlarged the scope of the .. v: 

- definition. in any- way. Syea llussa 
· "" . · · · h f d i ) er~ Othe: The powers conferred on the committee y s. rr() an (11 , · 

which must he mid in the light of the mandatory provisions of 
s. 15 which made it obligatory on the committee 'to observe 
Muslim Law and the tenets of the Cb isht:i .saint and which had 
to be exercised within the limits laid down bys. 16, could not be 
said co violate Art. 25(1) of the Constitution. 

Section 16 in providing for the setting up of a Board of 
Arbitration, embodied a healthy and unexceptionable principle, 
obviously in the· interest of the institution as well as the parties, 
a_nd could not be said to infringe Arts. r4 or 32 of the ConstitJ1- 
tion. - _ ·_ 

~ectiQni3(i) CO\i\M n<Jt ·\/~ rn1.c,1 .. part Irom ttrn other provt- · 
"'Sio:n:s-:-of .. s:--13~ . That· section really' intended· to lay down the 
---proeedure-:-frrr:~e-rmini-rrg----disput1Ts-rcJ•rtrng to succession to !'he 

Office of Sajjadanashin and. it was, therefore: 'futile to contend 
thats. 13(1Jpffended against Art. 25(1). 

Since s:<+&;was confined. only to such final orders as were 
within the ju~isdktion of tlw committee and passedagainst lWr­ 
sons who did. not object to them hut failed to corn ply with 
them, it did not contravene Arts. 14 or 32 of the Constitu 
tion. 

CIVIL APPELLATJIJ {TURISDWTlON; Civil Appeal No. ~n of 1960. 
Appeal from the judgment and order dated .Ianuary 

28, 1959, of theRajasthan High Court. in D. B. Civil 
Writ. Petition No. 1 Tof '1957. 
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d Hu.ssaiii 
& Other.'> 

v , 

1961 GA.JEN~)RA.GADKAR, rT.--Tn.the.H]gh Courtof .Iudica 
. u d (· for J)ua.ja.sthan at Jodhpur a, writ petition was filed 

The =r: .. under Art. 22() of the Constitution bvthe nine respon 
dJ'1'0'· dents who are.Khadirns of the tomb ~of Khwaja Moin- 

ud.din Chisht: ·.of Ajnrnr' ohn11Pnging ~ho virl'H':t of th~ 
Durgah T(hwn,ja Saheb Act XXXVIof1955 (hereafter 
called the Act). In this petition the respondents 
all.eg<.~d. ·.· tfo.1,t., the Act in g.•· one .. r.ail. and t.,he pr .. "?visio:ns 

·rndra.1p1d!w1~ " J. h t't" · t.i I ]i · specified iu t. e pe ,i ,10n in pr1r .icu ar are ui ira VITes 
and they claimed (1 direction or an appropriate writ or 
order restn1,ining the appellants the Durgah Com­ 
mittee and the 'Nazirn of tl1e said Commit.tee from 
enforcing any of its provislons. The. writ petition thus 
filed by the respondents subsl.antio.lly succeeded and 
the High Court, has made a declaration t.hat the 
impugned provisions of the ~Act are ultra »ire« and has 
issoed.cn.order restraining t heappellantsfrom enforc­ 
in'&}A;h.etn~-,'J;h<:~ }li~ppel1a.ntsthen .. u;p:pliedfor.and obtain­ 
ecl a c0rtitio;;-tte from the High Court and .it1 is with the 
said eert.ifica.te that thev ha.ve come to this Court bv 
their J)resent; appeal. v ····. .. . . . . ... · ..... ·. . " .A.ct}<:.)rding to the reapondente the shrine of Na.zrait 
Khvva,ja Moin.ud-din CbishLi wh.ichis genera.lly· known 
as the, Ilurgah KJi,\vajn Saheb situated at Ajrrtcr is.one 
of tho most inrportant planes of pilgrimage for the 
m uelims of In din... Since persons foUovdng other 
religions also hold the saint in great veneraf.ion a, large 
number of nou-tnuslims visit the tomb every year. 

Khwaja Sa.heh came to India. sometime towards the· 
end of the 12th Century A. 1). a.nd settled down in 
Ajrner. . His aaint.ly character . and his teachings 
attracted a number of devotees during his life. 
Lime i111d these devotees honoured him as a great 
spiritual leader. .Khwaja. Saiheb belonged to Ma:e .. Chishti. 
Orde1· of Soofies. He died a.11 .Ajmer in or about 1236 
A .. D., ftr1d ru1bu,rnJly Bnough n.ft8r1 hi~ d~utth,..his t;6Mb 
became a plaoe of pilgrimage, 

The reapondenus' case further is tlrnL after his death 
the tomb under which the saint was. interred was a 
ln1teha. structure and continued to he such for nearly 
300 :ye11rs thereafter. Tho. petition ~tlleged that a 
puoca. structure was built by the Khilj! Sultans of 
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Ma~du and over the said puces structure a tomb was I9ar 
constructed. Thereafter suoeessi ve Muslim Rulers, Th D. }t 

--P~i;tie.tila:rly.:tb~ .. Mgg)}._µJ,'.filf!lp(;}r()r~,~a,~() .. ()~.c.i().~p:l~.t},t~:camJJif"'·~~:~~itt~e.t··· 
and add~d to the wealth and splendour of the shrine, .~ Ano!her 

..... I{hwaja. .. Syed.E:i;1klrnrµ~ld!n .. a!l§l ~h~il.t..11. -¥9·11~1111:11.•B.9 v: 
Yad.gait, who originally aceompaniedthe Kbwaja Saheb syu.Hussain "AU 
to 'India; were his close and devoted followers. After c;;,. Others 

th.t; aftint'g death both ~f.theJ? lookt1d w.ftcr ~ht?. g~aveGaf~ndraga,dkllr j, 
aµd a,tteJ.?:fied. to t;tie sp1ntuaJ needs of the p1lgruns: 

, 'rlte,·d;.e~cencl!].nts of these two disciples gradually came 
to . b.fJJ01own ~·s .·~haidims. .···For. g~ner.ations. past their 
oooupatjQ9- has been that of religious service at the: 
tomb ofKh;vaja'Saheb. Th~ respondents belong. to 

. ~Jiis sect ,<:>r section .of Khadims, They claim that they . . at~ mern~e.rs ofa ;reJigfous C,lenornin~tion or se~tio1~ 
......... , ..... kilol£n .. a~.Ch:it)"b.i~ .... S9o!l~ ... · '!'~e!r ... P~~it~pn ... further. avers 

... ..,t~,tLthi;qugMpu!}Jt®~cefiiy:ti~§~ .. ~b..~--~,h-~~im:s .... ·had. not 
only l()oked . Aft~r, tlle··. prmuiges of the tombzhut &IBo 
kept the.~eys of:the tomb and attended to the n1uHi~ 
tude of pilgrims who visitec~.the shrine and acted as 
spirit~al.·guides in. the performance .. pf rdigiou.§1 fune:- .. 
tions to wit tht)lfa~eha (acLof_prayer).for which they 
received Nazara.··. (oft'erings). These N asars .were &he 
main source of income· for the Iivelihood.. of the 
KlladitD.s and have in fact always constituted thefr 
property... . 

Aticor~ing .··.to the- responcents .. tl1e right ·of . the 
Kh~diID.5,' to ~h~ qfferings and Naears made by pilgriins 
before .the toil1b a11d at the Durgah had. been the sub. 
ject·~atter of several. judfoia;l. decisions and .the same 
had heen ~n~Uy decided. hy the. Privy CoUlloil 'ill. 
Syed 4-lt!l,f Hus~in_ .. v ... Dei~an Bye~. iUi·. RaS:ul Ati 
Khan (1) .... The .. petition is ·substantially •.based on. wh(l,·t 
the. -respondents regard to. be the effect -. of the said 
d~cisioµ in respect -ef their rights .. .Acpording to tluern. 
the rights recognised by the said decision amount · .. to 
th£liP fundameint~l righ.tB .. to pwp,tJrty ~nd ~bf.1~r funds­ 
me11~0t1 .. right ·to· .. m~n.ag~. the said. property, and .. that. in 
subatance is l;h.e ~sis of the petition. 

'Thus the respond-ants ·challenged . the. vir~s of the 
Act on the ground that its material provisions taike 

· (1J A..hn:. 193&.P.C. 71. 
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r9fir aV\'a~1 and/or al?ridge their. fundamental rights as a 
The Du;gcih dasH -~~ricf ~:~~~F~~1:!~~~-(:~a~en~a.l rights of the rnuslima 

Commitlpel iljmer h~lOIIg~ng !.o JJ~lfo-Soofi ~~lli.~hti~ o:~de1· gu~r~r1~~~~~!_.11y 
,.<f". Another --~-ft$. 141 rn rrnu ancJ_Jg)~ 25, .26; '31(1} and {2)·as Well 

v . . ···\·c.us d~ .... -~ccordT11gT6 tFie c~7f3e ~~tout;in. the .. :pe~i~i()n., 
Sytd Iluss(jiil Al aIY-Ranr;fc musrrm-8 (lo 'IiOt necessarily believe hi' 

& Others 'ffo<Jfis1U--aridcl0··-'"·ffot-P:~lo1ig> to 1i}i9.0hi$htia .. Qrd~r .. _of 
,, ,1 ·-seoiie:'3Lhl-.:td it i$],o-In<?;']iitter. sect that thfY shrinesolely Gajen<~rnga<•· wr, 

b~T()J:!g_~_thst.m_ai11t.QiltlJ!.Q_(il of the shrine has also be~n 
tli£ui01e._con.c.cm.s2.fJ~he f?&id sect. It is this sect whic·b. 
has to maintain the instlbution for religious 1u1rpof3<.:S 
and 1n::1i11age its affairs according to custom an~ usage. 
That)s why the respondents alleged that the ~aye1:il),l 
psovisione of the Act, were violative of their· fiinffa- 
mental rights. ···.In regard to _s .. f5 of the.·· Act und~~ 
whioh' the Durgah Committee is constituted the 
re-spundenfos) ~l~ject·i·(>r1 .. is ~~nn.·it "~1~.11. .. oonsist;.of .·• fla.1xafi 

:muEtlims··w110· aire- iibt metnbt~l'B of tho Chishtia Ordsr 
and that int:rod.nccs ··.an. iJ.1iir1J:iit.:y . ·which makes . the 
saidprovigion 111cm1BistentwjtohArh.. 26 of. the. Con­ 
stittttion. On. these ailega\f,ionstherespondonts·claimed 
Jt tlenlaration . that . certain spt>eified s<:HJtions ·of the ·A~t 
we1•<:1 void and ultra uires which made thn whole of the 
At~t· void and nlf.tfa oire» and they a.sked for direcsions 
or orders or writ in the nature of· mandsruns or. a.ny 
other appropriate ... writ . to the appellante restraining 
them from enforcing in any manner the said Act 
agait1st them. 

The claim. thus made by·. the respondents was: dis­ 
puted. by the appellants in their detailed :wd:tte;n 
statement. They averred that the circle of devoteca 
of, and visitors to} the shrinewa r ~: not;, confined ... t<Y t1he 
Gl'Iishtia Order, but it indtldr,4) devotees and. 1>il~~.iri1~ 
of a,ll classes .of people following· (li~0xent ,rnligions. 
Aceordh~g to thern.t,11el~r,g,est ntin1hot.0£ pilgrirnsa.:nd 
visitors were Hindus, ]{;h.C'>Ja Memons and Parsis, . I't 
was .dcnied that the Durgah .was Ieoked after by the 
deseendarrts of Syed .Fukhuruddin aurl 1Vfohan11:lr1a.:d 
Y.adga.r. The a.llegatiohs made by t:he responfh1ri:tA:i 
in·respect.of their occupatton, duties and tights. \V(i}l.~ 
st.~tiously challenged and the ease made nut by .th~m 
in .. reg~ird to the receipt of the offering$ and Naza:rs 
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was. diap.uted. According to tho appellants the reli- r9or 
zious services, at the tomb were and are performed by 1... [.. 1 ~· S ··· d' · · · hi · f' th \ 1). · ·· ·" l · · d .. ·'1·· ··· · ·.' · - .de .~ IIJ _Juirga 1 
the, .. aJJa. anas m 0 t ~ .. · tnga 1 an .. t 1e respollc ents Committee, Ajme, 
had no nght to look after the prermses, to keep the (~·- Another 
keys ofthe tomb, to attend to the pi~grims visiting . v. 
the shrine or to receive any offerings or Nazars. Their Syed Hussain Al; 
case was that the. Khadims . were and are . no. more 6' OLhers 
tharrservauta of the holy.tomb and their duties are Gajendr:;dirnr 1, similar to those .of chpwkidars. - . - 

Tho ~PJJellants f\uth,cr -rpl0a~ed. that -according to 
Islamic belief offerings ... made at the_tonib of a dead 
saint are meant forthe fulfilment of objects. . which 
were d,yar to the saint in.his lifetime and they are 
meant forthe poor, the indigent, the sick and bhe suffer­ 
iµg so that the benedfotiezi may reach the soul of the. 
departed saint; The avermenta made by the respo11- 
dents in· raga.rd . to their fuadamental 'rights and their 
ittfriiYg~~me't1t··xvet'e. challehgml by-the ··£~ppeil~ui.ts and 
it was urged that, i;he Aet.·in. generr11 and the-provi­ 
sions specified far the p0titiQn in pa.rtAcular were intra 
V'~res and ccnstitntional. 

On these 1?l~a.diugs the 1Iigh Courf pr(>ce(~,ded t;o 
oonsider the history of the institutipn, the nature of 
the rights set up by therespondents ~w1d the effect of 
the impugned legislation on those rights. 'I'he ·.High 
Gotu•t has found tho.t the offerings made befcre thEi 
tomb for nea,rly 400 years before the tornb W<tS. tebuilt 
into a .: pucea . structure must have . heei1 .· used by. the 
Khadb1rn for themselveH. It also held Uutt the Kb:a.dinrn 
were perforrning several duties set out. bythe res;po11- 
dents and tha.1\. it was . ma.inly the Kl:1£~dirns· who cir­ 
culated the stories of miracles perforn1ed by :t~:i'lW<Jija 
Saheb. during .· .. his . lifetime and thus helped to spre{id 
the reputa.tiot1_.of the tomb. Even CJ..ftt>r the tomb \\TELS 
rebuilt and endowments wore rnade to it the Khtlclims 
looked af.ter Che tomb, performed the uecessery JiLuals 
and spent the surplna income from the olt'eri.n..gs for 
themselves. In due. course Sajjad~lin.ashins came to be 
appointad, but, anool1ding to tho High Court . theiri 
emergence on the.&oene._m.erely enabled the.111. to he­ 
oome sharers in the offerings. It has furthcs been 
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r96' found by the High Court on a review of judicial deoi- 
·r. 1,,0 •. o , sious pronounced in several disputes between the par- 

fiami~;iu,,~1 °;.1;~ltJJ' Hes .that the offm·ings IlJ~~~~ .. \J\t thetqI))b wFe -~qvspn~ 
{y Another ed by the customary mode of t.hefr utilisatidfa and 

v . . .. ·.the histor~>of .. the .. h~stituH()Il proved that t.~e ~~-!Cl .. 
Syed li·s:5Sflin Ali offerings. have been 'used accordfo~fto a certain OUS- 

0· Orhers tom which .had been upheld by . the Privy Councilin 
Ga ·en;:~:ad!wr 1 the case of 8yed Altaf Hussain (1 ). ~rhfa custom 

J 
0 

. •.• showed .thr~t the offerings made before tho shrine are 
divided between the Sajjadanashin and the· Khadim.s 
in the manner .Indieated in the said decision. · It is 
in the}ig~t of these br9ad. finrling::; )~hat th'e Hi~h 
Court l)t'?ceeqed to examine the vires of the i~11pugl1~ 
eg provisions of the Act. 

· °"'· Thus coneideredthe High G9ur(i came to the eon­ 
olusion that the ~ever?'l sections challenged . ~y th.e 

•.. ·r7~:p~r~(lef11l~.in···their.: \~1·itpetiti?11~re. .... ultra .vires .... It 
·L··frets .. l[i~iiJ .... tnflit···f.i'.~-2(:15J(v) vfohites .• Art '. l9(I){f); s, ·5 vio~ 

lates Art. 26, s, H(fJ Arts. l9(l)(g) and 25(1 ), ss. ll(b) 
and l3(i) Art. 25, s. 14 Art. 19( l)(f) and ss. l6 and 18 
Art.14 read with Art. 32 .. Having found t,hat these 
sections are ultra V'ire.s the .High Court has issued an 
order restraining the . appelltints. from enforcing the 
said soctior:ts. In regard to s, 5 in particular the High 
Court has found that the .said section is. ultrct. vires in­ 
asrnneh a.s it Iave down that the Committee I?h~in con­ 
sist of Ham1fi" muslims without·. further.· rest:riotir1g 
tha.t they shall be of the Chisht.ia Order bolievi.ng in 

reHgot1~ practices and ritue.I in vogue at theahrine. 
It may be added that since e. 5 which contains t.he 
key prevision of the .Act has thus been str uck down, 
th(>ugh i11 a Iimifed way, the whole of the :t,\ot has in 
r;1~hstanee been rendered inoperativn. . . ··. · 

Before ,d~aling w it\1. the merits of .the . appeal it 
would he relevant -and useful to consider hricfiy the 
historical baokground Qfthe dispute, because, in deter­ 
tnining··. M1e rights.of the respondente ... and-of .. the ... s?ot. 
which f,hoy claim torepresent, it would he nepe$sa~y. 
to . asoe1:taiu broadly the genesis (>f the shrine, its 
growth~.tJ:re nature oft.he endowi:nents made to it, t~e 
r:1xa11ageo::ientof the properties.thus endowed, the rightf> .. 
of the Khadims and the Sajjadanaehin in regard to ; 

(l;l ,A x.n. 1gjS p I c. JI I 
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the tomb and the effect of the relevant judicial deci- :r96J: 

sions in that behalf. . '~his euqniry would inevicabl . .Y The D;;rgah 
t~ke .. us ..... hack · ..• to .: the ', 13th ..• Gerrtury ... be<Wslll3.~,J\hwa3aicommlttee, ·A:jtn. 
Moin-ud-din died either in 1236 -or 1233 A~D. and i,t t,-,, Another 

.was then that a kutchatomhwasconstruotedJn his.··· ... ·.· ... v, A 
honour. It appears that in the High Court the parbies Syed }1twa•1~ 

a;greed to collect the relevant material in regard to the CY ~:~~H, 
growth of this institution which has now become Gaj.:ntltagadkru. 
SUillfOe &UQ obscure 0\~ih~ to lapse Of time from the 
Imperial G~ze.£teer dectlidg with Ajr,ner, Hm Rer:.ort of 
the Ghulam Hasan Committee (hereafter called the 
Committee) appointed in 1949 to enquire into and 
report on the ad.miriisbrabion of the present Dusgah as 
wen as the decision of the Privy Council in .A .• sra« 
1hrned v .. Bu,ryahC01nmiUee, Ajmer {2J •. Th~ (;01nmit- 

.. :.tee:s ryp.ort shows' ti hat the Committee "examined a 
J:ax~.(L.numhot.~Df w:i.tnesses belongin¥· tf/..... ~~J(."f,;ral 
communities wh.o were devoted to the sltrin:{{~'it ~Q'()JlSi~ 
dered the original . Sanads and ·. a . volume of .o'ther 
doeurncnts prodrtc~d . boforo it, took .into aiao.ount all 
the relevant judicial decisions to which its attention 
was drawn, and passed .under .reyiew the .growt·h of 
this fnstitution and its n1ap.age+n~l1t~:before it. made its 
recommendations as to the .mea .. sures neeeesary.to secure 
the .. efficient management of the Durgah ]J~dowrx1€'i,1t., 
the oonseevation of the shrine in tl1e interest of the 
devotees as .. a whole .. Ptesurnbiy when the parties 
agreed to refer to the historical dE11ta supplied bJ\, _the 
Committee's report they advisedly.refra.ined troru 
adopting the, HOllrBH of' producing ~ll~ original docu, 
mentathemselves in the present) e.nqtih'j7: ·.·The poUM­ 
cal historyof Ajmer has been stor1lly, and _through t'he 
oenturies ·. soyereignty . {rver the StI~ill~ . of .. .!jm& . !has , 
changed, ha;nds witl1 the inevitable conseql1enee that 
the fortunes of the shrine varied from til'.de· to time. 
It ·is true thn1t the material which h~s been t1hui~ 
placed before tile Court is not satisfactory; Mr it could 
not but be so, because we are.· tryi~Jg .tcrtraee the 
history of the institution since the 13th Oenbury for 
nearly 60() y~an~ thereafter; but . the piotui·e which 
~rnerges -as ·a result ofa careful consideration of the 

(21 &LR L94,7 P;C. r, 
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uJ61 said material. is on the whole clear enough for our 
__ ... _ _ purpose in the present appes.l. 

Co ~.1te1.tL''1r,1a'.'", .. K .. .hwaja Moin-ud-din \n:t. s born in Persia in 11'4:8. 11.n1. •w"' . ;n,,.r 
,s.; A 1101J.e]· Later he migrated with his father to Nish ar'pur near 

v. Meshad where Omar Khavvam is buried The11 he 
Syed Ilus saiu Ali moved front place to place \mtil he reached Ajmer 

,;. Ot hevs about the end of the 12th Century. At .Ajmer he died 
---- ,,i· a,t the ripe old ::1ge of 90. It a.1:i1 .. rears that he retired Ga)f.ndragadJwr . r 

into his cell on the First of Rajah and was found 
dead in the cell on the Sixth Day when it. was opened. 
That is why his death anniversary is celebrated every 
year during the six days of Rajab. lie received formal 
theological education at Samarklu1nd and Bukhara, 
and in tho pursuit of spiritual knowledge he travelled 
far and wide. Ultimately he became- a disciple of 
Hazrat ·. Khwaja, Usman Hs.rooni who was a, well 
kno~!:tJ~g_b;_Qf_theChisht.isect, .... During his. lifetime 
Eho ·:repntn.tion of Khwaja Moinuddiu travelled far and 
w id.e and at.tractod devotees following different reli- 
gions <throughout the country. . . . . _ , 

At. his death the saint could nob have left anv 
property and so :there was no question of n1:1.na.geme1{t. 
of the property he.longing to his tomb, No doubt the 
tomb itself was constructed immediately after his 
death. hut it. was a kutcha structure and apparently 
for severa] years afterhis dea th there does not appear 
to heve H<:Je.n endowment of property to the tomb, 
and so its financial position must have been of a very 
modest order. Persons belonging to the affluent classes 
were. not attranted for 1nany ytn1rs and go thete \VaS 
hn.rclly any occasion to mariage any property of the 
tomb as such. After his death the family of the saint 
remained in _Ajmer for some time but it "appears that 
the members of the family· were· driven out of Ajmer 
for some years and they came hack only centuries 
later. 1i1is was the consequence of the ehange of, 
rulers who 'oxer-ciaed sovereign power over Ajmer. 

The construction of'a pucca tomb was commenced 
in the reign of one of the Mal wa Kfogs whose dynasty 
ruled over Ajmer up to 1531. 'I'here is no evidenee tu · 
show tlmt .iM'1y property was dedicated to the tomb 
even then. It, however, does appear that one of the 
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Malwa Kings had appointed a Sajjadanashin to · 1001{ r9br 
after the tomb; th~s Sajjadsnashsn was 'in 1 ater time • • The Di;rcah 
qal~edDeWt1l11 ']7}l<.}\!9~S5~~9,~~gg·ofth~ tpm~ took. ~Co1m;iiuee; 4jmer 
fairly l°ng tlme hut even after it was. colltpleted there 0~ AnotAer 

.is.no trace of any~ .. endowmen.tofpt:PJ.l~,t·ty: .. ·· . . .. . .... v •..••. ·.·· ... 
In or about 1560 Akbar .defeated the Malwa Kings Syed Il,ussain .au 

A . ..·. .: d 11.1r· ·h l . · l d h 6• Ot·hers and· · .. Jtner came un . er .1.~J;og . u .. ru e an so t · e _._. 
Moghul periodj.began. Akbar .took great interestincajendragadkar r. 
phe tomb and that must have added to the popularity " 
of the tomb and a,ttracted a large number of affluent 
pilgrims. 'It wae. about 1567 kD. ·that the tomb was 
rebuilt, and re-endowed by Akbar who reigned from 
1556.to 16(Jt> .. A: ]1armM1 issued by Akh'llir· ttBoribed· to 
the .ye~r 1567 ~shpws that eighteen viHag·es .were g:ra.r~t .. 
ed -to the Durt{$1'h~ Acc.ording. to the. repor~ of the 

·.nommitt~e whi((lJ. had· access to the original Sanad and 
...... oth.er ... ,,role:vant:,:do<1uments ... theye:ar. of ~he Sanad was 

not 1567. but 157.5. The report also shows that the 
object of this fi.rst endowment · .. was nqt one for the 
general purpos~~ of the .Durgah but for a speoific ptu;. 
pose; nainely~ 'Iangar .khana' .. It appears that during 
this. .. _p_eri,od,a, (le~cendant of th(~ saint f unceloned as a s~ J~g.td hr) a1Jso:1)erformedthedutfosofa 
]i(u_ta.waUh . Tl:l.ere is no .reliable evidence in regard to 
tbe position of, the Sajjadanashin, his duties and funo .. 
tiona before the date of ·Akbar, hnt it is not. diffictl:l~, 
to imagiiJ.~ that even if a Sajjadanashin was hi charge 
of the tomb he had . ·really.·· very little to manaO'e 
because ttw tomb .had not until 1567 attra.cted sub­ 
stantial grants or endowments. The Ootnmitt.e0e's 
report clearly brings out that Ure appo.intrnent· of a.' 
Sajjadanashin in the time ofAkbar was .. purely<Jn the 
basis of a.n appointment by · the Stai~e b~<J~11s.e it is , 
pointed ~ut that as soon ~s Akbar was nob satisfied with 
the work of.'the. Sajjadanashin.arppointed·hy him in 
1567 he removed him from office in 1570 and appointed 
a new.incumbent in his place: .. 'I'his .... 11ew incumbent 

· carried on his duties until 1600 .. Sh:ti-ilarly in, 1612 
J ehangii .appoiuted a Sajjadaueshin to funetion . also 
as Muta:walli.. .. During .. J'e.ha-r~gir's time .. (1605 .. 1627) 
sorae mote.village& wore endowed to the Durgah. 

50 
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r961 , :I)urj1}._gJ~h~?!J!,j!2.hl?1n's~timtt(16~1d.658) some significant 
ne D'ur g ah . f~ai~fi--t.o_oJ~f~lf-9.0~!1:~1~~.:HE!:~~a.gemeJilJ>f the Ddr,¥ah. 

Committee, Ajm r ··~-1~LQ __ 1Cst 0~ ·· i Je .1J.P~Jar.~UaB •. u.1ll ):£:,aS....Se.~ra~e lrOill 
0, Another ~-~~~_!:_.9£ ~he Mutawalli under the llfli!lle of Darogah, 

v. the Mutawalli was put in charge oFtfie management 
Syed Hussain Ji.an:<i--ttdmirristrnticm of the seculai affairs of the 

0- Others Durgah, Tt would also appear that some of the Daro- 
Gajendragadka ]. gahs wer.e Hindys. Ti1 1IT8 t.mm fjhahjehan. endowed 

ti(:Yverat·"Vrttn;gc'S'·'f·n-f~v,,illlr of the Durgah, This endow­ 
ment, unlike. that of Akbar, was for the . general pur­ 
poses of the Durga.h. According to the Committee 
Shahjehan's endowment was in supersession of the 
earlier grants though it is difficult to decide as to 
whether itwas in aupersession of Akbar's grant or 
of an earlier grant made by Shahjehan himself. How­ 
ever th:Jit may be, it is quite clear that at the very 

..... time .. when. Shahjehan·····macle·· his endowment he sepa­ 
rated the office of the Sajjsdana ... shin from that of the 
Mutawa.Ili and left it to the solo charge of the Muta­ 
wa11i appointed by the Ruler to manage the properties 
endowed to the Durgah. The later hi-story of the inati­ 
tufion shows that the separate office of t;ln~ Mutawalli 
who was in sole .management of the administration of 
the properties of the Durgah continued ever since.iand 
Lhat throughout its history the Mutawallia have been 
appointed . by the State and were as such answerable 
'to the State and 11Qt1 to the sect represented by the 
respondente, 'I'hie .etate of atf11.irs coniinued during 
the reign of Aurarigzeb (1659~ 1707). 

After Aurangzeb died there was a change in the 
political fortunes of Ajmer because. Itatho:i· Rajputs 
seized Ajmer in I 719 and ruled over it for two years 
thereafter. This change of politdcal soveneignty does 
not appear to have affected the administration of the 
Durgah which continued as before. In 1721 the 
Moghul rule wa.~ re"'.established over Ajmer- but that 
again made no change to the administta(1i\m of the 
Durg&h and tlH:i management of . its properties. The 
Mogh1~l .rule in turn was disturbed in 1743 by the 
Rajpx;rt Rathors who were in power for nearly 13 
years. The Rather rule came to an end when the 
Scindias occupied Ajrner in 1756 and continued in 
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possession of the city until 1787. __ In that yea.: the r96r 

- Rathors catne back again and reina.ined in possession , :-- 
tilL 1791 when Seh1d.ias oy~rpow~r(jd th_em!JinJl 9onti .. c _ Thr:0J)urg;i~i 
nued to occupy it until 1818.- In about 1818, .after om:1Ae:~n;;;.n 
thePinda.ri War Ajmer passedinto thehsnda of the v. 
Ea.st India Company and so its connection with the Syed Hussain 1 

British Government commenced. Whilst - political & Otizr:rs 

sovereignty over Ajmer was tht~~ ; Cllanging4tamds c .:' a. a .. dk 
Uam__tfme to time the __ stfitt.~. of"alf-t:liirsin relation t· l IttJen iaga · ar. 
the D11.rgah_,,rernained a~ it was dii~.ing the time of 
Sh~~han ..... rlie __ Sajjac;Ianashin looked after the per- 
formanou _of_ therreligigua 01_1~,~rvanc~s, 9r t-rie rites 
and the l\fota.walli looked after the administrationand 
rµari~gernento~ the properties of th,o Durgsh. __ In this 
conneot~n-it. is relevan~ and significant. to note; tb.at 

. -- .the Mt;ttaw.aii1 has alway~r been .ar~ officer • appointed 
by .. tl:le .... .(}6.:v~rnn:ient_iu .. ;power. _-.-_ .... That .in .. brief' is the 
broad picture which emerges int he light of the mate. 
rial plaee<lby _the parties before the Court ip the 
present ,proceedings.. v ._- . 

At thi~ stage it wonlcI he tl1atcrtnil to mtr11at@ very 
briefly the teb:wa,nt hist91·y of legislation in regard to 
the administration _of religious eadow"Q'1eJtts which fol­ 
lowed the assumptdon of politioal power by the British 
Governnlent~ _The first A.et to which reference must 
he 'made is Act XX of 1863. _ This _. A.pt was passed to 
enable :the Government t~) divest itself of the manage­ 
ment _-of religious. endowments which had uu then 
vested in the Revenue Boards. Section 3 of the Act 
provided, inter alia, thait .in the case qfevery mosque 
to_ wMplt tlie earlier t~gulatioug _ a_pplied Gove1;n1mmfl 
shall as soon ss. possible af'ter the passing qf the Act 
make .special provision for the administration of such 

. mosqees as specified in the Act· by subsequent sec­ 
tions. Under s. 4 the transfer. of the admini-stration 
of the said. mosque a.nd _ other Jnstitt1tions to trustees 
is provided with the __ consequence that the adminis­ 
tration by Revenue Boards had _to. come to an end. 
SeQtion .6 deals with _the rights of the trtis-tees towhom 
the propertr is transferrodunde·r-s. 4; and italao con- 
ternphtte~ the appointment ,,of eoxp.mittie.~~ w~iah. mo.y 
exercise powers as therein specified, ·wit-b. the rest of 
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the provisions of this \VC a.re concerned. Tho 
fl' s: th· " · t tl t · 1 1 • • e met OT · 1s 1ic , wa.s · HL l· ·w management reng1- 

ous endowments which had been taken over bv t.he 
Covernment and. which vested in. the Iteve.nue B~)ards 
was entrusted to tho a~; prescribed by s. <!. In 
accordance with the provisions of s, 6 a committee 
was appointed to look after the management of the 
Dl.lrgah with which we are concerned and that 
committee continued to be in such management. un­ 
til 1936 . 

. In 1936 A ct XXIII of l !Lli was passed specifically 
witlitlie. 6!5fect of 1m~!~ JxdtPr provision for the 
adnuu1stratwn or the Durgah and the Endowrnent of 
the !Jurgah·of Khwajhi Moin-ud-din Chishui known as 
the Durgah Khwajs. Saheb, Ajmer. ,This Act consist­ 
ed of twenty sections and in a sense it provided a. 
self'.conM~ned. ·code n,ffil)]n1s:r.rtttiTJTf. (Y'f tihe 
~15rul1 a:nd.·Hs e~~(ww1nenr;g. '""]'0(TE.ich1 m4) defines -a 
""Dnrgu.h. Encto.1~·111ent .. EtS. including ta} ITt1) 1)urga.h 
.Khw!1ja, Saheh, Ajmcr, (b) an buildings and movable 
property within the boundaries of. the, Durg~th Sharif, 
(o)Durgah li:tgir 'including all land, houses and shops 
and all Iandod property wheresoever situated belong­ 
ing to tHH~ Durgah Shr~rif, (cl) a.ll 0U1(n· property and 
al! income derived from arty source whatsoever, ded.i- 

. cattl,(':l t10 thc~.Dtrrgah q~pJ5~_qed for any religions, pious or 
charitable purposes under the Durgah Adminietration, 
and (e) 011.ly such offerings as are intended explicitl3r 
for the use of the Durgah, It would he noticed thi1t 
the ~~te.ri&l provisions of Urn Ahl. which dea>lt with 
the I)'lana,ge111e.nt and adrnin iatra.tion of the Durgah 
were intended to operate in regard. to the Durgah 
Endowment thus comprehensively defined. Under.s. 4 
the administra.tior1 and control of this endowment had 
to V'est in a committee consti tuted in the manner pre­ 
scri:he~t 'I'he powers and d-.uties of this committee are 
prescribed by s. 11; whereas s. ld provides for arbi­ 
tration· of disput<:~s that may arise between the com­ 
mittee (Ml the one hand and tho Sajjadanashin, the 
1Vlutawa.1H and ·tb~. Klladim or any of th~fu 'on the 
0N1er. With the rest, of the provisfons of the Act we 
are not concerned. In pursuance of the ma,terial 
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provisions of this Act. a Duraah Committe« was r96r 
appointed and it has been in '"'1rn1na.gement of the 
-I) g0 h -,{~11· dowrn ent O·· Y'Ci''' s·1·1-1·-•/'.> . The Dwrg ab · Uf le., J!:.i. . · 1' .· ·i. l . '• ,.,.t •. vc, . . . . Con111'iittef, Ajm« 

As we have already indicated the .Government of 6 .. Another 
India ~·ppoin~ed «. tho. (Jomrni:~,t;:>e nnc;er th; Chairrn~n- v. 

ship of Mr. J ustice G hulam llasan 111 ·lQJ;{} t,(J enquire .')yd c Huu11iu 
into and report on the administrntion of the Durgah 6 Others 
~ndowment and Lo . make ~ ppropria,f;<0 r~commer~d~- Gajemd;.-~~~dkar 
tions to secure the conservation of the ahrine bv €'Jfie1- 
ent management of the said Endowmen], Tli~i Com- 
mittee made its report on October 13.~ .1949, and that 
led . to the promulgation pf Ordinance .. No. XXIV of 
1949 which . was followed · by. BmergK~ncy. Provisions 
Act, 1950,, andfinally by the Act of 1955 with which 
we are concerned in the . present a};rpe8'L . Thh Oo~n- 

-mit1·,ee hold··• &tp ... e.xhansJi fEi enqniry,:. ecnsideeed the 
-zolnmilwus ... cvidence.prorli1ced beforeit; reviewed the 
conduct. .... of the . S~~jj<td.£t~hins .. anclt the . Khadims, 
exanrinod. t.he •... ·. manner.· in which .. the· .. ·· Offerings WCJ'e 
received . au(l,;,-aJ) propri ate cl. hy ·.them,. t9 elk into ·rtf:mot111 t, 
several judicial deoisione dealing. \vitil1 the question of 
the rights a~nd obUgations uf che si.tid pa,;r·ties wudea;me 
to the conclusion tluit .. ~he . hfato1·io.t:v·l review c~f. tho 
;posit~on Ie~ds, ~~nly . to ,~iht1 . i;nJ0r~1!l.;;.!.11,f~~~1t the SajJada­ 
nashn1s . and t.he Khaci1rus hevwr~en 'th0msel\(e$ r:~Jne 
to an agreemen,~. lor . nn1t1xa]:henefit ;1nd 'f;o . the dctrL 
merrt. of . the .Endo\vment '~nd ard opted . tii ]dnd of a 
~raetice to reahse ntlijxi11gg £1·crm vfoitors to the Durga.h 
on a show of some ctrari~i.hle. objept and Jed the .igno. 
rant and .U1e U!!~arx into .. tfielra.p''TI ..•... 'I'he Oommittee 
has .. observed .. th11t ·-m-tist~ tho spok~-SJJrnrt hefo1:~ it 
candidly .f1dmitted the. exi~tencm .• of ~1~.nymal~lraotines 
indulged in qyKhadims and a lnajC>i·ityofthC:mshow. 
eda keen. desite to .intro~uoe.radicftl•·•~·~oiaI reform .. in 
the .. eon1,lnuuit;y provided U1ey· •. a.ry :l)-,"cked .b?f .the 
authori ty of la.\v (~). 'I'h e . Com 1uitt.ee then cornmented 
on· the .: agreement entered .into het1w'~~ll t;hy Sajji~d.ana~ 
shins and the .Khadims as ~tmo11nth1:g t·o" an unholy 
aUiauce a.rnong unacrupulous persons to tr~d.eJorth.0it 

(.r) Report 0£ ~l1e . lJurgah Kbwa:ja Sah~b .. (Aj1.'ije~. CoJnmittee of 
E11J].Ulry dated October 13, 1949, pubiisheg .,by G(;v.?rorrt¢11t. Cif :J:p-dia: in 
rlf)J>O~P· 6$• 

(i} Ibid, p. 5<7>, 
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.., . . " 

I' ,. 1,,.l· > • • 

196.r personal aggrandisernent in the name of holy 
The saint, and it ,notier~d v•~ith regret U1aJt the interest, f):f 

t}1P eommunitv 11·:. c! suffered """'[' "'" from th o. ·111 .... ersti Committee, A[mer '1 ~.-· .· · ·· }.~'.J · u; ',,,,,.,,.c·. v. 1.u,J1,_, .... · . -·'-• l:)u_!J1,, o v •. ~ 

,s. An~thu tious, ignorant and the reactionary hier archy 
v . from the doings of zealous reformers (1). According to 

/Iussain ,1/i the Committee "tinkering with the problem will be a 
<'.r' Others remedy worse than the disease and iL had no doubt tha.t 

Gli}niJragadlwr }. no .narrow ·~nd t~chnica.~,eonsidera.tlons should .?to~) us 
from marching forward' . As a result of the findings 
made by the Committee if rnade specTfio recommen 
datio:ns as to the .lU~.QJl.fit; ... Jii wnicirr&~Ul.~honld be 
irrtrotltl-(Yeu 1p th.e management and administration of 
the~Pl!rgah Endowment by legislifive process. Speak­ 
ing generaffy, 'tlfe~4ct llr'1.~ . ..cb,gi'11 .pa&')ed in the light of 
the ·t.~tio.ua.m.ada.~y: th~ Committee. 

Thu.s it would be clear that from the middle of the 
16th Century to tho middle of the 20th Century the 
adininistration and management of the Durgah En­ 
dowment has. been true to the same pattern. The 
said adrniuistraeion has been treated as a, matter wit.h 
which the .State is concerned and it. has been left in 
charge of the Ml!tawallis who were appointed from 
th:ne to time bv the State and even removed when 
they were found to he guilty of rnlsconduet or when 
it w-as felt that their work' was unsa.tiafaetorv. So fa.r 
as the ma.teria.l produced in this case goes th'~ Du1':gah 
Endow.tndn,t which includes movable and immovable · 
property does not appear to. have been treated fl.ie 
Oll!U6d. by· Lhe rlenomina.tion or section of the devotees 
and the followers of the saint, and its adminietraeion 
has always been left in the hands of the official 
appointed by the 8tat1e. 

In this connection it ma,y be relevant to refer to 
the decision of the Privy Council it! the case of Asrar 
Ahmed. (2). The appea .. I pef?!~ ~ho . Pri'vy UonnoiI in 
that case arose fro1Tf a suit filed by-sryerl Asrar 'Ahmed 
a~ainst the Durgah ·.Committee ,iil. which he claimed 
a, declarasion tha~ ~lrn uf:fiGe of th8 Mutawslll 6f the 
Dur rah Khw ·, Saheb, Ajmer,. was 11eredTtai·y In l1{s 
ItllU ~ Ml' .. · ... ·... urga11 Con1m1ttee ~v.as 'not' com­ 

pei<:}f}.t tp qµ(a~tig11 .. l.Lq s:taLus .~lS,c.&.lier~cfila1~f 1v!J]ta~ 
waJH i.JL,eucce~qin11 to t!!~,Jasf; holder of t.hat office. 
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~(:hg~JJjstric~ .. "~Iug_ge 1v~o tI'ied. the sa.-id. suit passed a r9<n 
dee~ ip favour___.oI~.illi;ar Ahmed but on appeal the .. _ 
J~aJ--GBP.d-rn-iHsiettet· set ~1side the decree and dis. 1 

.1i~ ViHg,'~1 

ttriBSlid~-·:z\:srnr ·;A-hmtrd'·if suit. On appeal by Asrar Coi;i:;~11.~t1:~,;.~~m;; 
Ahmed to the Privy Council the decision of the Judi- v. 
cial Commissioner ~v.,ras confirmed. In dealing with Syed Hussain ·A 
this dispute the Privy Council .has considered the (s- Others 
genesis and growth of the shrine along with the , .:». ' ·d·----ti. hi . . .. • f' h s1 . .. f A' ... '·h····· h 1· ..>Ujtit ragaaea« §t,onP.j' istory o t e d,a,te o jmer to w . re we rave 
already referred. In the course of his judgmtJ:nt I.J.Qtd 
Simonds observed that it was not disputed that in the 
reign. of Emueror S11-~J"1i.~11f1!LJhe post of Mutawall] 
Vt.!Li2~pn r a.te cl fl!Gn± .. ·-tdtart:;_~--~Bf~~aj.j™"la.uiiliir:L arid b ·ai;L_ 
become a Gov-erprnent !ttmmintm.ent, whereas.·. thy 
Sajja;danasbin ;mµ1;1ined aniLQontinued to be the htu:.e-. 
ditar y descenda,. .:· · '\ ... · " · _t. . Tl~e11 he referred to 
the fi.rman Qf~J1a~jelrn,n i~fil1e_d jn 1629 . by whic t 1e .. ~ 
J?mperor qrd~red that t.he.Mutawalli ~ltppointedby the 
~l~t), wast•n sit. 01• ~leI(-()1. fh~i ·• Sa.uada.nashit~ a-t 
the lVIahfils .. ~iITtllarlythe fit1nm11 issued by ,4nr~ng­ 
zebinlfi67 ditet;t~tliP order of sitting it Mlle lVItthfils 
by laying down that Daroga Balgorkhana, Le., iVIuta­ 
waHi of the Durga,h or .. Q>nyone who is appointed by 
the State do sit on. the left of the S1~jjadan~shin. It is 
$ignif1cant to note that Darog£t Balgo:r:kha1u1 was . a 
Hindu in Akln;l.r's time. HR:vir1g .t:hus .held that t.he 
offlon of the Nlpt;;i,wa.lli_i~M an. offitm ct.·eated ·by the 
State and th<+ l1nlder of Lhe nfiio<'twa.s a. St.a;te serya.nt- 
tl}.e. Privy Oounc.11 ... c:~xan1irL~.~l the. evidence ~1inh 
Asrar Ahmed rt}lied in . supportof his plea that by :on:l the office W~19Ii8I1~[~gntl-heid that; the 
:>a.Iii ·ev1de.i1oe ilii[iluCjusl.ifj:JlliLQtaint:,·~1a .. deo1~S'n 
supports· the conoll1sion. that i-,he .. Durgah .Endowm~ 
and ·u.8"ttdll1in~s , .• t· ... · .. · ·' ve aJwa 's.he~u in. charge of 

_t.1e··· .·.[u'ta.walii · appoiotnd hy.. t.be 8Lli!•OO a.n•·.· 1a··· on 
occ~tsi~)ns the . post. of the Muta w'alli wa$ held by a 
Rjnd11 as . w~lL -> 

Having thus. i·eviewud bn.>a91y. the ~enesie of the 
shrine, it.s growth and the sboi·y ·of its endowme11ts. iw.11d 
their n1m1a.gement, it 1110, y now he releva.11t to en quire 
wln1t is the 11atu1·e of the tenets. and heliet~s to which 
Soofism subseribes. Such an enquiry would serve to 
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assist us in determining whether the Chishtia 
be. regarded as a. relizious deuominution or a T/Jt; Drir;:ait · , · ·~"'""~'-''" 

Cosnnvitt ee, Lhe1·e{>f within Art ... 26. According lo Murrav T . 
.:;, Another THus (') "Islam, JiJH~\ Christian.Hy, has its rnont11sLic 

v. orders and saints, the underlying basis of which is 
Syed Hussain Jii the mystic interpretarion of the ;eligious life known 

&· Others _, as Sufiism". According to this author, the men im 
Gajen dra g adk o» J. hued with soofi doctrine came very early to India is 

not disputed; but who those earliest comers wero or 
when t.hev arrived cannot be definitely ascertaiucd . 

. He also expresses the opinion that; thotigh Soofism is 
found so extensively "it is not the religion of a sect, 
it · is- rather a, natural. revolt of the human heart 
against the cold formalism of a, ritualistic religion, 
and so while Sufis have never been regarded as a, 
separate sect of rnuslims they have nevertheless tend­ 
ed to gather themselves into religious orders". These 
have taken on special forms of organiaafion, so that 
today there is a great number of such orders, which, 
curiously enough, belong only to the Sunnis; The 
author then enumerates fourteen orders or families 
(khanda.n}; amongat thern i~ the Olrishhh1.0rder· . 

. Ae(:orclin r to the report; of.the Committee, however, 
tff~ .~ 1oot1es ~nilliYJf.l~[-:+ntl[£ou1r'l'TIJmrsihttl~1Y;'"ttmt~~tr 
th:em are Chi~~tias. _ The report' expressest11e- dc;fi­ 
ni.to QpiHio~L!l_~~t the SootrsUsUas are not se"C'ts (p. la). 

"1:lrn. charaeteristi9-Ie~:ruE·0--0r a pavtt0niai· silsila is 
001).fin<~g __ 1.Q-1li-faw:_..s;pi®Ia:t . ...pl:a.ctto~s, ...• ~ t:rura.r.Loc 

··~wa., to c.~1·t~i11"'fostivals~. institl1:tiom~ Ji~e .veneration 
of sh.i:hx~s> Y!tLclJJ112.sknli!iQIL to £~ptain. leading. perso~ 
iialities . of t.he .· order. Soofism .• l'eally denotes the 
attit1-i,d~in£kthat .. i>S ~Q__sav, a&)ofi,.wlule MZ~pt1- 
~1!~~l~~~<:!:.~~~dox. I~~m_i1as to off.er,. finds "11W1'Ung 
in 1b an .. emotive prmmpIB .. Accorr1mg to 80ofius--1:1 
C'iea.t' ~UMt:ffi1Jt!tmirrnrrtr:rbtrdr~twn ·net'w~ Mhe-nm;l'11nd 
t'&eapparerrt;!~@~-cr;110'~- ,~ 
iea, · nly 
gn , poma - m1tut(;·or> . . e 1e 1s rvme iove. 
l\ri fa1t.eUent; a;eco~·Clmgt10 Soofies, perfo~~!J!s a reitnct- 

· ed fnnetwn .. '"'The(~entre orspiritual life is the, (~alb o:r-tMRooh (p. •16).---~·---"'~ · ·· · ···----· 
(1) ''fodiau. Isian:i,'·,·z1·Religious History of Islam. fnimha, by Murray 

T, Titus, J?Ubtished by Oxford University Press in the Sertes "The Religious 
Quest of India", pp. rro, t rr, 
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ro~ar~ed. as cons ti tnt;j ng. a, religHms .·. ·. . . ... ~ · •. 1. n 
,.c1ny sect.iQ{l/ thereof... • However, . for t,he • purpose . 0£ the 
_present. &J?F~al,.we propose .tr aea'l with .. ·tlm tirni1:Ute 
bet.ween tne:~)aJ:ties on t.he basis tln1t the Ohishtia sect 
'A~hon\Jhe_'.f$i@oi12i~iits•. j.iuxpo:i:h £ci rep1·f~st:.iff, ·· a.nd &1 
JYUOf>Q .. ·beb~ifY(fi.s .w(~lt• .as. their · .. Pw:u)-ttrcv .. ~k bo 

fL de ~lre 11ires of ch~· Ao.t ina .~oction .nr R.J1ell,:ious 
· denotn1n{(ttlott. ... This positiou appears to have . ··. · een 
assumed m Phe· '.liigh (Jourt; <1nd we douot propose to 
make any d.ep:Eu·ture in that. heba.lf in deUiling. with the 
p~sEn1t ap:peal 

• .· .. l!bP next.11oint whfoll needs ,lo· be considersd is .. the 
duties ~f tb:e.Khaclims.;Jlind their .. rights on .which· their 
elaimfor a;n appropriate writ is based in the present 

1 r} (189JJ l.Lll.' 19 C;:iJ. ·2c•4. 
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'rl r· J ' ~ 1 

r 9oz trroceedinas. In ~~e ~ligh Court the question about 
the dutie~- of Khadims settled by calling upon 
the respondents to file a n in that behalf. 

Ano1!11·r accordance with the order pa.ssed by the High Court 
v . Syed Mohammed Hanis, who is one of the Khaditus, 

Syed .-n~"';\ai~ Ali made . a <:l~Js:SL?:J1Js!.?~Y.Lh"_se~tj_~!~r_1J.1 the duties of 
. ''>' ,_ t hers the Khadims and the statements ma.de in this affidavit 
Gajendi~~gadJwr 1~do not--;1-j)])e~::---to._ha~e-~Eeen trnver-800-a.Ttlrn trial. 

According· to this affidavit, everv dav one Khadim in 
rotat.io1L:fll!e:n_§_~the gate o'±· the dome containing 
the shrine a.t, 4 a. m. after pronouncing the sacred 
call i1~-mcd t.fi(;·n1\zan'1• Accompanied by a few others 
he tfi'en"_i)_roceE;Js-tO open the second gate pronounc­ 
iug certa.in sacred formulae in adulat.ion of Khwaja 
Saheh. Then the Khadime remove the old flowers 
from the lVIazar and put fresh flowers on it. This 
ceremony is called "Sej", The dome premises are 
t;hen cleaned, 'Loban' is burnt and the withered 
flowers are deposited in a sacred depository. This is 
followed by general prayer whereupon the Mazar is 
thrown open for the pilgrims. One Khadim remains 
on duty inside the dome while others guide the 
piJgrims. The Khadim who is. present inside the 
dome helps the pilgrims to kiss the Maiar and prays 
for them, 'after putting the Daman, that is to say, the 
cloth covering of the grave over the pilgrima' heads . 
.. At this sta!ge the pilgrims offet Nazar. A.t 3 p. m. 
the dome gates are closed 'and the flowers are changed 
nnoA ncrnin At. thiR umc t.}1;:;, dnrnn jq eiven -:1. nn-1··nt" "' •.• ..,,. \f ir'l'e~i'uu m1"11,, Vaut.;r un11,,,, '"' ~.Ji v \JHl'l""1Ai~ 11.u 5 J 1,1 .. tu ¥(." ' .. 
of sandal paste and the Kabr Posh is also changed. 
'I'he Khadim offers prayers for a.11 the four silsilas of 
the Soofies and all other human beings, and this is 
followed by the opening of the lVfazar again. At 
sunset there is a. beat of Nakkara which gath.ets the 
pilgrims af the dome. At this time the Khadima 
carry lamps inside the dome, and while so doing they 
touch the· heads of devotees with their Iamps <1,nd then 
the lamps ate placed on lamp posts. Mad ha (song· in 
praise of Khwaja Saheb} is recited followed by the 
recitat.ion of J)na and a.ll pilgrims join by saying 
Amin. The J\1azM' remains open in this wa.y until 10 
p. rn. when three Khadims give a~ ceremonial sweep 
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~t ' ' .. w, ... , . , . , • 

thrice inside the dome andIock it for the night. Besi. r96t 

des these daily duties the Khadims perform a special Th D z 

c~remony during Ur:s .. and it. is· ea.Bed Ousl. On. the day Cotmn:tll'et~r ~~~ie 
of. Basant Panohami Kavvals bring fresh green plants s. Another 
and flowers as presents. to .. t~1e :Nfazar and they are v.. 
placed on the Mazar by the Khadims on duty. ThatSyed Hussain Al 
in brief is the nature of the duties performed by the c:.;, Others 

Khacl.in ... 11s in tr.ie 1. ). urg·a.h Khwaja Baheb.. . . . G .... d d" . 
L id l . 1 hi 1. . di . aj en raga s ar f et us now consi er t re r1gi1ts w. 101 accor mg to ~ 

the respondents havebeen held established hy judicial 
decisions, In . this connection the respondents rely 
mainly cm the judgment of the Judicial Commissioner 
in the 1,itig(l,faon which went before him in 1931 as well 
as the decision on appeal to the Privy Council in the 
matter. The33pntending parties in--thislitigation were 
the De\van (i.e.,J3ajJ,td::mashin), the Khaditas and the 
Ilurgah Oomm)fatae. lb is riot. necessary. for. our .pre,. 
sent .p~1rpose to set out tli.e respective contentions of 
the parties, I~ would he enough if we teer.tie the con- 
cfosion~. reached bv the .Iudioial Commissioner and 
mention the flha.1 d.ecision.of the Privv Council in res- 
pect ofthem, ·.· 'J'hist_s how tµe Judicicyl Commissioner 
recorded hisconclrrnions at the erid ()fhis judgment in 
paragraph J 4· ,, 

'i(a) Tho rightsof theDiwan in .. respect of offer- 
~ ings made at the Durgah are declared to be as fol- 

lows:..._ . 
. . ~of{;'eri ngs. or pres en ts. rnadt~ . to the Diwan at 
the Diwan's.Khangah _pr sitting place within the 
precincta of'the Durgah are the exolusi ve , property 
of the Diwan. 

~tings or presents of gold or .&ilver vessels 
or implementfi. ·\Xr: .. Qabarpos~es .. fur .•. the ., use of the 
D h are the p1·operty ~of the DuJgah Committee 
ast.. · .. es .. or.· e·:····.urga····1rr······ .. ···~.of the .. ·pay~ 
rmmt o.f Ta.wa.n tio fihe. KhadiI1ls, and irrespeotivo of 
the s. ot a;t. which the . . . re resented. .. . 

. ·.· fittfOther of!eringB 111ad~'-outside .the d~me of 

1
he ·Shrine are· the perquisites of the K.hwdims, with 

. 
h •.• e·.· ··e·x·. c.· e. p .... · ti·o·. · .. n.·.tb. a.·· t. o. ·.ff e··.·.I. ·i. ng·····. s··.o .. f animal. .a .. • ... ·· o. r.·. s·.·· .. ··u··.· c·.·.\. h · .. bt.·ll. k.·· . y rbicles as cannot conveniently be brought within 
he .dcme shall, if made at the steps of, the Shrine 
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and zold or silver 
a valu~ less than ~r A1m5tji, and olot.h of inferior quality. 

(.B') All offerings made between tho hours of 4 a.rn. 
and 4 p.n1. on 'Qul' Le. the last day of the 
'Urs'. 

f .._r) (Jasb or sent bv nost shall he 
deemed to be at the Shrine, i.e, with. 
in the dome, .unless addressed specifically to the 
Durgah C.9!!l_1;n:H:t·{?~_t.h.<2_1Jjwa,n or the Khadirns for 
thHi1• '""<dnsive 

· (vi) In tho case articles falling within the scope 
of clause (ii) the payment 'I'awan shall be deem­ 
ed conclusive proof that an article is presented for 
the use the ])urgah in case in which no 
'I'a wan is paid in respect of an article falling within 
the scope of clause (ii) the Durgah Committee shall 
he the authority to decide whether such article is 
required 01:· should ret.ained for use of the 
Durzah. - 

(b)' 'I'he defendant Kbadims are enjoined to 
refrain from any interference with plaintiff's rights 
as above declared." 

It has been .strermously urged before us by Mr. 
Pathak on behalf of the respondents that the only 
off:~rings tc~ wh.~!_1 ":'~!~~pu1·gah _Qomrnit.t~ _ c~n lay a 

_ ckt1r11_t111Q.er fJn13.jl1dg:111mJ;t---~J,!ie,.]li~¥Milif..&Lg}_"~~1 ... {d 
{ii), and_ hc.~_ .. _QQ1J.J1cnds _these offerings are none 
other than _the j)resents orE]1ecified articles_ as therein 
indicated; -inotr1Ei7··;,:v1rr:z~_,t1rr~ c1i";'g-umentlttha,t it is 
onlv , · _.-9.L.20.r.ta.i1L .. 1ut.illi~-~LJor_cer~1 specific 

- 'rahJh,5~L<::2_gstitute tbe pl.-:Opurty of the 
Durgah; all other offeringsJ1~U~o be distributed either 

Diwan and 
shares irrespoe. 

'dOl'JMi{Ad \vith]n 
class of offer­ 

exolu 

v 

Gajendragadka.r J. 

Flu s s a i»: Ali 

The l)uvr;ah 
Commit tee 1 

6> Another 
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under cl. (a)(iii) or cl. (a)(iv). If the offerings are made r961 

outsid~ ~,hl} dnn1~ wi~h thoexo~ptiom1 .. there specified The Dutgah 
they go to the Khadirns exclusively; if they are made Comm itt ee, A inu:r 
within the dome thev are to be divided between &· Another 

·the De wan and the Kh~1.1.1irns in equal shares, but even _ v . 
in respect of such offeriugs those tlrnt fall within Syed Hussain illi 
cL(a)(iv)(a) or cl. (r1)(iv)(b) }{)ave to be paidto the Kha- & Others 

dims. Mr. Pathak thus suggests that cl. (a}(ii) refers Ga;cnd1·agadkar .f. 
only to specific presents given for specific purposes and 
the opening word "offerings" in the said clause really 
refers to the said presents and nothing else. We would 
read this clause as confined to specific presents and as 
excluding every other offering altogether, .. In our 
opinion, this contention is unsound. In dea1ing with· 
the effect of the finding recorded by the Judicial 00111- 
missioner we cannot lose sight of the fact that \VO are 
not corist.ruing terms of astatute but we are attempt- 
ing to find out the effect of the findings made in judi- 
cial proceedings .. · 'I'he Haid findings· cannot therefore 
be divested from the rest for the reasons given in the 
judgment, and those reasons do not. support the eon- 
strnctiou suggested by Mr. Pat.hak, Besides, cl. (v) 
specifica.lly refers to cash or other offerings sent by 
post, and it provjdes, in tor alia, that if the said cash 
or other offerings are addressed specifically to the 
Durgah Committee they-would belong to the Durgah 
just as· if they are addressed specifically to the Dewan 
or the Khadims they would belong to them respective- 
ly to the exclusion of anyone else. Clause (v) thus 
cloairly I)Q~tl\l,~t~~ that, cash or other offerings may be 
sent by the devotees to the Durgah Committee specifi- 
cally for the purposes of the Committee, and that 
must inevitably mean Mmt offering may he made in 
cash or may take other forms, arid if it is earrna rked 
even generally for the .Durgah Committee it would go 
to the Durgah Commit.tee, and neit.her the 8f1jj11da..rn:t.- 
shin nor the Khadim can claim any share in it. Con- 
struing the word "offerings" in cl. (a)(ii) in. the. light 
of cl. (a)(v) we are disposed to take the view that the 
WQrd "offerings" includes also an offorinf,r besides f>I·e~ 
sents which are specifically referred to in th~tt clause; 
and so it follows that even according to the findings 
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196I QQilSidered as 11 whole, if nny (lfferings in cash or 
•.. "'L. D . h ar.e made in favour of the Du uraJ1 and in that sens l.ne · urga . . . . · .. e, ·· · · · w. •·-'.'".u' 

Committee, r1jmt<r earmarked for its general purposes tl1ey would belon 
{b; Another onlv Lo the Dnrzah and neither the Kha.dim nor th 

v . Saj}a.dahashin f~an make :111y claim in regard to it. ~, 
Syed Hussain Ati This matter had gone before the Privy Council i 

(S>· Others Syed .Altaf .Il.ussain. v. Diwan 8ye[l . Ali Khan. (1 
i (~,.,7•8 ·d· ...•.. dk·· 1 .. I)eitl·i.ng with tl.Je quest.ion of the offerings.· and th , I«; 1. n~ga. .ar . . • <... • . • • <:» 

.rights of the respective parties thereto the Priv 
Council observed that it was conceded by the parti1; 
before the Court of Appeal. that a distinqtion must 
drawn inter ailia between those articles such as (~Ether 
poshes which are presented for the use of the Durg:1l 
and the other offerings which are made at the Durgah 
and it added tha.t ,while the offerings belonging to the 
latter category may be divisible between the Dewan 
and the Khadims those made for the specific use of 
the Durgah are the property -of the Durgah. In 
appreciating theeffect of t:his observation ib must be 
remembered tha.t the controversy between the part.ios 
at that stage was riot as to whether offerings ma.do 
otherwise than in the form of specific art.icles but 
earmarked to the Durgah would belong to the Durgah 
or not. Evon in respect of f,he articles specifically 
given to the Durgah for specific purposes the Khadhns 

. made a, claim and that w~1s rejected. This background 
'.:of the dispute ,oa,n~wt be overlooked in judging the 

(~ffoci:roL.M.1e decision. it.5elf and observations made in 
tJ:re. course.of the judgn1enL. l£ve~,'.so, J:!~,~~-~~ificant 
·thn,t t;~rn·.]?rivy .Council .speeific~j~.E?ll..Q.I'V_9_~L.that .. "it 

; ~-- ~lliIZ®.'.~3tri1gfu.1x:.bieh:.fkre _!}:_(:~.nded for 
::) 10 · ll~aLru£iLJ1h.e.J.liir.~;l~ ~re,~~;Jirt...Yat:~,Q.!J~Elace~. of 

·"~he.bultcHl1 rs p;tfa16hed:to. tho,shrin9Y.: ,Jt1 ···()theJ~:,w·ofds, 

, ' .· .. · ·.·.· ·• •.. ··.··a·.·~ ·.··J·e·i 1 .. tt .. r .. 1:F£!:.~Jie,91:f·e···J'1n.• f{s······~.· 
1 

.. i .. -i. c ·h··· :.'. ¥. e.i:r.·e·.·.·.·,····,j···n·.····.•.:.te. n.• .. ·.··.d,. eel fcr<.the::use<nfoth.p;: · .·. ..... ;vere)tretitod as.·coJ1stLtuting 
.a;···cT~ss · of.,illf(~i.t . :, . .. . . . .. · .. · .• , · er offerings 

· -, · ~ ivisible(.:.het:ween Mm~ I'C.b.aclims. ~Uld: the 
J.~JJif h. --.C">"&J[~t:/•Fith 

i1IJthe1view·1\.whi:ch we·:have.takqn'in.regarc. ,.Q._.:)h!t1 ~ffeot 
'.OJ .. th~~ill~teoo rffea'?"by th~·, Jud~Gi.~l OornQRis~ipner 
:~11' appea], rThe Priv§z:Ooµ:ncitfoul.)1,dthat.Khadims,who 

': i. : · .. ; {r } A; I ,,f{ ,( r 93 8 .: P:. ~.:, J)c'{.L.;,.,;C:._ .... J .. i:.:.l.: .. ;..:.,, -r-: ;,..;,,,.'-1-'""".'''""'17.. : 
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work as the servants of the Shrine were no doubt r96r 
entitled to the offerings as already indicated but that 

l The Durgaf; 
they can rn. ake no c aim in rezard Lo the., 6fferi110t.tg 1 

'-, o nun it t ee , Ajmer 
which are intended for the use of the Durgah. <'>· Another 

At this stage we ought to examine the scheme- of v . 
the Act and read its material provisions Lhe uires of Syed Hussai:h Ali 
which is challenged by the respondents. 'I'he Act & Others 
consists of 22 sections, .. and like its . predecessor Act Gaic» a--:~--dk .· 1 XXIII of HJ36 it provides a, self-contained Code for - 1 

i r=s« ar · 
the administration of the Dufgafi and the Endowment 
of the . Durgah, Section 2( atdefrnes Durgah Endow- 
nh~r1t in five elsuaes. Tho first three cla~rnes are exactly 
in the same terms as . the corresponding clauaea of 
s. 2(4) of the earlier Act XXIII of rn:3(L .Clause (iv) 
of s. 2{d)is subetantially .aim ila.r to the corresponding 
clause in the earlier section except that it incfodes the. 
Jagird::i6 villages of Hckran and Kishanpur in Ajmer 
expressly, whereas cl. (v) is somewhat differently 
wotded.. Under cl. (v) all suph naz[u:s or offerings as 
c:tre received on behalf of the Uurgiih h:¥ tiie Naiir or 

,llillY pnrsn11 ad1thorised. by hi In ·.are inQltrd.fld.iu fhe 11.ur~ 
0Eth 

End~wment By s. 8'the provisions of the Act are 
given overridhig. effect even though they may he 
inconsietcnt with the provisions contained in Act XX 
of 1863 .. · Section 4( l) deals with the appointanent of 
the OortiiriitEee 'in which the administration, control 
and management of the Durgah Ji1~1dowll1ent shall he 
vested. This Committee shall be called the ·Dtlrgah 
Committee, Ajmer; that is the effect of 's. 4(2). Section 
5 prescribes the composition of the Committee. It 
provides thn,:t the Committee shall consist of not less 
than· ihe .and nob .more hhan nine mem borH till of 
whom shall be Hanafi Muslims and ehall be appoin- 
ted by the Central Government. . Section 6 deals with 
the terms of office and resignation and removal of 
members and casual vacancies. Sect.ion 7 provides for 
the election of the President and the Vice-Presideat 
of the Committee: Section 8 prescribes the conditions 
under which tltn Committee may be .superseded, Sec- 
tion 9 provides for the power of the Central. Govern- 
lYlt~nt to appoint a Nazim, 'anri rt 10 oontempltitea th~ 
appointment of a.n Advisory Committee to advise the 
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r9°1 Naz im. Under U the po.,vers and of the 
Committee are specified. AU of these powers are in l'J1e Durguh rezard to a.dminisbrat ion, control manaae- Cons nrit tec, (· _ ..... 

(~' :Jri,if.he,v rncnt of the Durga): Endow1110nt. Two of these Oufiht 
v . tel be specified because they are die subjecL-1n1itter of 

Syed Hussain challenge. S[jetion Lltf) refers to the power of the 
OOiers Com1nittee. to· d'(;t·:erriifii(; the · pffv1Ieges of th« Kha- 

Go.jendr agadk ar ]. <TI!!-S~~~~-!?_~~-lt.~~~l~iTEE~~~~J-1 l·!:_e DuT~<:l_i by 
· the grant; totnC)II~ c>I 'Trnences.Ullliatbehalf 1£ the 

Gcfrnm1"fte(f}1X.irlli~LiIIi{iCES'saLµfil_tp do' ~,, .. .E:nd .. u ruler 
s-:-IT(E) pow 0.I .. L?_ gixox1.JcLtlrni}o.mmittaa..to . detf)rm ine 
t~~Ifa __ g9Ji2Xi~-~'.~:~Jl_l')_:~-~~~1)L.~2,.L~h ich bhe Sajjad ana­ 
shiu..JllJ1.~_exm:ci::M_o;..1+±-·-Pe:IatrimrtTri±t~:r_,.:~rg ah. Under 

Ji.:.J_e_J~E!:2.Y.t~~.2!1 is 1~a,de fo1~ the remuneration of the 
Sajj~-~.£~~P:~~2.h.in .. ~-~=S::L1~{J~~Q@}ESiff~}~g~}Jle-ofKCe· of th-eJlaj ja- 
'm1nashin is the subject-ma ttor ors-:-T3-~,ect:I61.1 'U1( 1) 

·pr:<7v1iIO:·iJJiii~C.=&~~:::~~~6Iiii:.=_as·-n1-e_··crrfie{~-ot-t'l11rSTii~dana~ sh ir~j~~)J_e_5:_~~~-'.:~<}·D.t,JJ:rn. _GurruiutTee B.Ji~]L;_:.y1 lglt1~ pre­ 
vio us appr·ovaJ of 91eChief Commisaioner, liiaR'B .sueh 
iufi311fr!_~~~ffifnifilii!21iJi~~~1(,lL3Ii'B..~J2~1!:!hrg1arr~~eff> .. the 
func}t'1(:)ns of the Sajj_9'_Q§:JJ!lShi1Las Jt fit arid 
in1'.'mefil¥fel}~·-],Jfci£~;i,ft~L~11u_bJisl1.JL. no.~JnJinclr-:form 

.. and __L~9._t119.!J::..be ~t~.~:n·i+.t!Q-~sbkx~J:ie .Committee, 
ir~Yl }EL~Q.lllWE:.ti&D,;B,~JsrLIJ) e J)ffiee. oIJ:;h e SU ocessor . as 
tliei::eiu._.spe(:itied,..--.-Ico:i:u~ .. -fJ'.tla.~~-Sll~-QY§ of s. 13 
deal with Hie appointment of the aueeessor but they 
arf2~J:u+t--thrrs:r:rlJject "'ifiat::teroh-n:y-conbroversy and ·so 
it is J;H.tntrcessnl"V'""tcr-:r~e£€lr to them. Section 14 is im- 
portan~.:~<£t~~k.~:~:::~.t_)~:~~-f~;tr1111~r .. the. .Na-z~-~Qi:-ili ny 

lf~ ant1Un·1sed hyJm!!.l!!.,_th.!§. oen:atrtu--sutrcttr"a;r1d 
-~recGiv-0--011-·1~0;·n:aJf'<i(ffi!2-_J21u:gg~11 . ~hl1..Y21azars 0-rmfor- 
~.lE~w:=P.£;·r§jiii .. D:JJ.!J iL£~~Jd!?__!:_ha.Cnot with$ti1tid­ 
mg anytihmg.~a1.n~d.lr~r . sion 

.~Toth~ eontr£1iry .llil-;pe1:s~.;~- .... ·· .. __ or 
any})e1~on <1~~~hf!.ri.§9~lJt'Ll!irr~ in this behalf shall 
~ · · · o son 
bBIUiIT Jroh1bits the 

., ICLSJ ~}ffi~lgS-~ 
- :' . . of theD1n·g?>h snd is the subjent-matter ()£' dis­ 
plitt}. · ... Secti~g~ ..... ~Ui-~:{}r}¥Jriis=::iipcu~ U1e .: Comm~tzr·;.:' 
--crtrnervervfos1irn law and tenets r1f the Chishti saint in 
conducting and regnhtttIIg··"11:le- established rites and 
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ceremonies aL the tomb. SoeU{~:n H_~ 1wovid?s for t~rn t'J61 
appoir1tn\e"itr·5f"11 Boa11'd Arbitration. H anv dis- n D . , 
pute arises between the Committee on t.h e orte part c-,r··i·'.:,1e:u·g·~;,1'°" 
and the Sajjadaneshin , nny Khnditn and :1ny person •'·"de~· .. A?l:){/:er1 ~· 

claiming to be the servant of the Durgah on the other v. . 

part provided such dispute does not, in the opinion of SyHd }i uuain Ali 
the Committee, relate to any religious usage or ens- C>- Oth~v 
tom or to th~ performance ?f a.nr rel!gious ?ffice, it Gajendragadkar 1. has to go before the Board of Arbitration which con- 
sists of a, nominee of the Committee and a nominee of 
the other p~rty to the dispute and a person who holds 
or has held the office or is acting or has acted as a 
district. judge to be appointed by the Central Govern- 
ment. This. section provides that an "a ward of the 
Board shall be final.and shall ript be questioned in any 
court, Efaction 16(2) lays down that no Buit shall lie 
in any court in respect of any matter wh ichis requir- 
ed by sub-s .. (l) to he referred _to a, Board of Arbitra- 
tion: Section 'r7 then Iavs down that anv defect. in 
the constitution of, or ;arn1hcy in, the Committee 
would not invalidate iLs actf{ and proceedings; and 
s. IS provides for the enforcement of the final orders 
passed hy the Committee in the same ma.nner and by 
th~ ~wr.u~ f.J,l;QQ~?lu\U.r~~ a.~ jJ ,th,.(; said orders were a decree 
or order passed by a civil court in a suit. Section 19 
provides for the andit of accounts and annual report, 
ands. ~O empowers the Committee to make bye-laws 
to carry out the purposes of this Act. Section 21 deals 
with transiuions.l provisions, and s. 22 repeals the 
earlier Act of 19·36. That in brief is the nature and 
scope of the rnaterialprc-cisiona of tho Act. 

The chaltenge to the ·vire.s of Lhe Act rests broadly 
on tyro principal grounds .. 1Lia.Ju:ge.d_tl1~t·. its irnp .. ugn­ 
_ed JH'OVi8inns a.re irwm1aistcmt 1vilh Arit. .2fi!b), (u), (d) 
o.f t-.hc~ Cnnstitneion a.n<Ltller:tlh.~ violate the right to 
freedom nf religion a.ncLt.n ma.u~e11om1m:i,tThnal 
institutions guar11nteed b1 the said Article. , It is also 

· argued £foiit some of its-r;1:0VTSions are vfillative of the 
respondents' fundamental right guaranteed under 
Ari!. l9(l){f) and (g}. It would be convenient to deal 
wiLh these two principal grounds of attia.ck before 

5-z 
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[1962] COUH,T RE.PORTS s 
1961 exammmg arguments urged against the 

vuliditv of sections. The: Durgah .._, 
We will argument the infringe- 

ti> Another ment of the right to freedom of religion. 
v. Articles 25 and 26 toget,her .. safeguard the citizen's 

Syed ;1;~';ain Au ~t-tg_fr:e_ed'..?~1··-()]'~_-i·'.~;,Ifg:J:<2'i~·-··]Iii~:kr.~rL_~§H), suh- 
1.9' ,.,...~:rs JUCL to El!El~ ord~E.L.:m_c)!2'1gv and health and to the 

Gafendi·~gadktn ; . otl~vi:?i~2.!:~.'.:~9.L .. J.:i:t:.I.tUJ~_all persons are cqua.Ily 
· "6il"tutled to freedom of conscience and their right 

freely to profess, practise and propagate religion. T11is 
freedom gnarnntees to every citizen not only the right 
to entertain such religious beliefs as may appeal to his 
conscience but also affords him the right to exhibit 
his belief in his cond net by such outward acts as may 
appear to him proper in order to spread his' ideas for 
the benefit of others. Article 26 provides that subject 
to public order, morality and health every religious 
denoruinat.ion or any section thereof shall have the 
right-. 

(a) to establish a.nd maintain institutions for 
religious and ohar i table 1}urposes; 

..... (b) to manage its own affairs in matters of reli 
gi<0n; 

(c') to own and acquire movable and in1n1ovable 
preperty; and 

(d) to adm inister such property in accordance 
with law. 

'l~htt four olauaes of t. his Article constitutu tho fu nds. 
racntaI freedom guaranteed to every religious deno­ 
mination or any section thereof to manage its own 
affairs, It is entitled to establish institutions for 
religious purposes, it is entitled Lo mana.ge its own 
affa.irs in the ruabtors of religion, it is entitled to own 
and acquire movable and irumov able property and to 
administer such prop.;r~;y in accordance with law. 
What the expression ''religious denomination" means 
has been considered by this Court in The Oonirni8- 
oianer, · H£rli1'u, Rekig:&a,'fidI l!huloimnmts, , JlJad-ra.~ v. 19 lfi 
Lakshinindra ~Ph/irtha 8u;amiar of Sri Skir11,1· Mutt (1 ). 
Mukherjea, tT., as he then \vas,. who spoke for the 
Court, has quoted with approval the dictiionary mean­ 
ing of U1e word "'denomina.tion ,, which s1.1ys that a 

(x) [1954) S.C.H. 1005, 1023, 1024. 
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"dencm inabion" is a. collection of individuals classed r951 
together under ·the same name, a. religious sect or Tl , -~-,-- , 1 
body ha, ving a common faith and crganisabion and. Comn:~ltee,:r5,~1.;~ier 
designated by a. distinotive name". The learned Judge 6 Anothc: 
has added that Art. 26 contemplates not .rnerely a. v , 

religious donominativn b,nt also a section thereof. Syed Hussain Ali 
Dealing with the questions as to what are the matters d> 

of religion, the learned. .Iudge observed that the word u·u;rt;.t1<.tfU .• J:(olU!i.ar T ... J: 
"religion" has not been defined in the Constitution, 
and it. is a, term which is hardly susceptible of any 
rigid definition. Religion, according to .him, is . a 
matter· of faith with individuals or communities and 
it is not necessarily theistic. It undoubtedly has.Its. 
basis . in a system of pleas or doctrines which are 
regarded by M10se who profess tlu\.t r~1Hgipn w~i GQT..Hin- 
eive totheir spiritual well being, but it is not. correct to 
say that religion is nothing else hut a doctrine o~· belief. 

-A--llt>ligion"".~11oi_QJdy l~y down a code of ethical 
1~Hle£-c-fo:r~_.its_ff1l lo we rs .JA>~.Jt O<~~Ph .. )f; _Jp.1 __ . . . rescri be 
~-- and _ _Qpserv:a~ .. <2,~ren1onies a1&d modes of 
wqxshiJJ. whiclL.are regardmr-as i.ntegt(tl .. f:>:1rts of 
r~-L'UJ,d-th.t~i3014;i;i$~~t _ubse1 v_a,11ceS""' migl1t 
extend, @ven _· to . maittm:::s4r.hfi.~nd..clr;Bss ..... DePJing 
with the same topic, though in a.nothGr context, in 
r.~ri Venl~f'ff(+r<;t~ana Deoaru ,v. Tbe Sta.te a/ 1l!l;qsore(1 )? 
Venkatarama Aiyar, .I, spoke for the Court. in the 
same vein and observed that it was settled that 
matters of religion in Art. 2t3(h) include even practices 
which are regarded by t.he community a,~ pa,rt of its 
religion, and in support of this statement the learned 
,Judge referred to the observations of l\1ukherjea, ,J." 
which we have already cited. JVhilst we. are dealiu$ 
w.Lthjf!:@.J2.Q.l!!Jl .. i.t.J1t~.JL~Iu2U-?Q ... QI~~~fl?_L~g~ .• i_~jlentally 
~r:ike a notoof caution and observe th.at in_.m:der: 

~_,~:~~~CI~-;-;;;·-tlilii~Biiiii=~ll§ul(!·~~~eittQd M.n. 
part QLrehgP)n they .must he reg~rded by the said, 
rcJigion __ as jts. ._essentrarafia-i"ntegrat.part; OtherWiSl') 
&ven pur~~~ettffhr 1n:i~w11"1effiiit~u au esser~·•·· 
tial . or ... an .• integra,J. _ .•. JJatt . of . religion 'are • apb to b ·. 

,~1.othe ,,,_d w_it·h_-.• a re.ligious for. rn _ancl .. _.·· .. __ may make_ ... a ... clair ... · 
for being treated as religious practices within th l 

(I} [1958] S.C.R. 895. 
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r96r mea.ning of Art. 26. .Sir:nila,rJy, even practiees though 
D, ie ah religions rna.y have sprung fron1 merely snpcrstitious 

n ;/.· 
6~:~ne, 

beliefs and rna.y in that sense and uuos. 
1 ee, J · .·· sential accretions torelh.'.,"ion itself Unless such .IJ. ract.i. A 1wther ,, 

v. oes arc found to· constitute an essential and integral 
lLtcssai u part of a. rQl,igiDn tlrnir claim f 011 th1:~ 1)roLecUon under 

AtL 26 ma.y have to he carefoIJy scrutinised; in other 
., --.- -- •1 .I words, the protec.;Lion must be confined to such reli- ,,ra/;arz..,·ar. , • ·. • . , • 

gious practices (ts are an e.ssentw_.l and an integral pc-trt 
of it and no other. · 

In the present appea1 we are concerned with the 
freedoms gtn:nanteed under A.rt. 26( c) and ( d) in parti­ 
cular. 1:"Pho respor1dents contend that the a.ppointrnent 
of the Comrnitt.ee confain1p.Iated by ss. 4 and 5 has 
effectively deprived the sect.ion of the denomination 
represented by them of itr; right to OY\'D the endow­ 
men t, pronert.ies and Lo ;1d1ninist tT the rn. \Ve have 
alread~~· sta!.ied that propose Lo deal with this 
appeal on the Lu1sa~nption tbai n:sponck:nts have 
filed the present; writ petition not on for . .. Kha.- 
dims but also for and on behalf Chishtis and 
f;ha.t the Cbishtis ::1 section a, religious 
denon1i11atinn. on this basi:-:; QPX1tnntion 
of thr~ !.\~n1)dt1deni:s fa clh:ented a,grLitmL the .powers con­ 
ferred on the CommiUee for the purpose of adminis­ 
tering the property· of the Du rgah and in substance it 
atnounts to '~1 ohtt.llenge ·to t.he validity of the whole 
Act, heoa,use acoor.cling to U10m it is for the section of 
the denorninf1tion to administer Lhis property and the 
Legisfature caunot interfere with the said right. 

Jn deaHng 'With this argument it is riecessary to 
recull the fact that .. U1e chaHenge to the uire« of s. 5 

~has been made by the respondents in their petition on 
la v11ry narrow gro~nd. They had urged that since tl)e 
l Committee constituted-under-rrre-:A.et \va's likelv to 
\iiwhid.e lhnafi mualims ~Gli'iimti 

.ifl'J uMima the piovlsiou au.thorising t~e a ppoin tmenJ:..gt 
~.he Cmrtmittce w·as 'lillra virrJs, tificrtfa fa.,oE tBe dems10n 
~of Lhe IHgh Oon:rt is ttbm haseelont1118 naJ:row grou!1d. 
Now, it is clear .that thfLvire.s of s ... ~ cannot be effec. 
hi xrelv eln1Uen ed on. any such narrow ground ... If the 
r1g.1 • o t .. 2"..reno 1 '• . _ 1 · . if such dcnomi. 
natioii"'Is'ad-verselyaffected by t es atute.~he relevant 

,...,_,,.,,_,;, .. , ~- ...... ~ .... ~""""-----· ·-· ~~ 
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prov~.§ign_ of tJ10 ~urn must be struck down as a 
whOfe and in its entirety or not at all. If respou- Tiu: Durgal. 

1de..nts eouJd properly invokQ Art. 2G(d} it would not be tlJ. 
J open to ttie . staJ:l~!...~--'°L<2.~:01~sEtu te. hv r1_omina~-ion a, 
i UomniifECO for the_management ;::ind adm1.r11strat1onof 
[the ·rff6perty of the denomination .. at all. In -other 
f words,. the infirm~t}: or_ the: _ _vice in the statute Qftnnot 
he oured by 9orr6nmg-111'!--.fl1.~ben:; of the propos.edcajendragadka: 
Gonunittiee tQ_JJNJlW.4.!Jlll.ilJJ~nkicuw.t£(?J.f. This no doubt 
is a serious weakness in the basis on which thev .Ievel­ 
led their attack ag11inBt the validity of n. 5 "in· the 
court· bolo \V. 

Besides, it is signiJicanL that the property in respect 
of w hich the claim has been made by the respondents 
is only th~ property consisting of offerings made ./ 
either in or outside the shrine. \Ve have alreadv 
~H}(;fn t,bnJ, the Durgah Enchnv1ne11t cont.ains soven~l 
other items of pro pt=~·!,t,y and none of these items except 
the offerin.gs .·has been referred to in the petition, and 
that reasonably suggei.:ts that Lht} .rcspondcnta were 
conscious that the other itcnlt'S. of prOJ'.>l~rty tht)li.gh they 
formed p~tl'L of the Durgah. }£,fldowmcmt were never in 
the management of the denomination as such and so 
::i;s to which tlrny could legally make no claim, Thttt 
is another. infirmity in the claim mads hy the respon· 
dents in challenging the 'Vires of s. 5. 

However, we have allowed Mr. P;vt::h'i!tk tt:H1tigUH thin 
part of the respondents' case on the broad and general 
ground that the Chishtia .. Soofies constitute either a' 
denorrilnation or a· sentiori--{)f a denontination anct as 
such they are entitled to administer and manage all 
the pr-opetties of the Durga.h including the offorings to 
which specific reference has been made in the petition 
by the respondents. The challenge thus presented to 
the irires of s, 5 and other subsidiary sections dealing 
·i.rWh thfl powers of the Committee oannot succeed for 
tho simple and obvious reason that the deucmination 
neverhad the right to admrnister the said prc>perty in 
question .. We }fave .already .. seen .. hcJw .. the hi&toey •of 
the [ltdminicitr~ tion -0-L.J:.11£ .J)urga.b E.uclowment from 
t~"' ·tirne th.~1·st endowmf'ni·. was n1a1de clOWJl.._tO '"the 
dat,e of the Act clearly ahows tha,1; the endowments 

_jf,--~-· . 
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hay~~i~J~ya}u~.J1ee1Lmadc . nn, .. §..l!':'.b_ terrns_ as did _not con­ 
f(;i· _on the_ denominatjo_rr __ the __ T',1.gJ}TJ-{)'"1:11-kuii"ue·t,he_pro- 

. "l~-;31~~~~~~~~~~~f (ft~~l 1-~.-~: T h±~~-~!i.liri~~~~l_2:~It-~~!--T)ll·E'i)1~6j5e fti gs 
her engs;i_l1{~!A.2~.:~~~-~-h~'<~yB.J1l.~thD ... hrkl1.c11.1 .... £1f.fl1"MJlE§::~]!~---lJ.O int- 

~~I.]2.Y ... th~_.B_t_g,_H} .}x.hn.cw.e1:e. ... a,-I:\.s.v~:er.able. . .to ..... th:a:cSta.te· a 11d 
ain A "who wereremovable by t~e State at the State's plea .. 
'rs ·- §ffre~--W(~--hrt ve····aTreacr~;---SCErr"l··-Tr1U:"f."-U'fitttJ\ttw,r made 
dh a r 1)iis·e~dowment in favour of the I}i.trga.h the position 

.. of th e·-:r:ruYga:lrarrd-tts'·-prn-r.H;rtte:s--was very m odes L 'and 
t.J:ii':frc) Was hatcny·ai1y property to manage or admin is­ 
terr _··Ev151-; since_ the __ first end(JWment_ was made and 
sno.s·eqtie}lt' a(.ld1~~~~-~J~i=~:!!!i@· endowments followed 

· tlie··:11h111Ifis£J~~l.-Efon and rna,pagement of the property 
4ra~--b-e~11·-·c?Yrnfrfft~~r-·\~-mtl'· f'I1e _ s,~n1 e ··. pat tern_ a ncl · the 
sani-pattt~fii~--(~~~§I:j;_~!{~~-~l~~f-a~Irifth at the administra. 
£io-~(5f T}i(~--r>"i:(·~]_>erty in questien __ w:~s ever in_ the hands 
0t·1:!J·e··s·a'lcrdt:;11·c;1iii'1'"-ll:l:Ifo1i:·Tr--iK~-()T> vious th at Art. 26( c) 

· and .. frJtd2~n<)C~ir.2£~e __ nglRK-·ttr~-n~y-dr,~r.tt)mttffttion or 
its seeti<n1- which it 1f{~;(~r:··1ia(I;····1::mY:VnwYe:r:y-SC't'f~grritrd 
tti1dguira1itee-lhe-.,..,e<:Yrrttrn1ammof·11grtt:s which s uoh 
dEillc;iruna:tfou"'(n· its section bad. In other words. if 
the dc'!'l()'iii1na£Wi1 never had '111(~-'i·ight to -n1anage ihe 
}~~~ _ e£iel~-1:~~!~~d:::<!:tl-~nm1rtttttt:tt1·n1'.tl ins­ 
t:Ttii tion ns for instance bv reason of the terms on 
:w1ucli t~€~1ao~1t~\\'.:i8''""c.reated it cannot be heard 
to~srL}i~tT1at-11:~1i~~q-acqui°red tli~=~~iid 1'~hts as __ a result 
(Ff_ J.ir~·Jf->fc.µ;•Tirt'fc:tl~-c'anITTJ.1~f t~:~:~J2~;~ctice .... ~~stom 
P~!varlmg 111 _ !:..l:.i1-•t.J~?~.l1~!!_ \VhJSJLghv~~!!.1siy rn eonsistent 
~h.EI-~-~:!1!~ <?I.~.~~~~-~~~2.~Y!!l~21~_t .. ~J2gpl <LEe ig~10red or 
t5ea~~J f~-,_-i1'!_!.~Jid.artd.the __ adm~!~istration~~ina:nage­ 
ment should now be given to tirn~mmalwn. Such 
~Jil~_rnI:I~-tu1i:111U:1.ufQrill£SLWIT~::sr:.1It[!lfO P!2.Yi~Lo1~s of 
Ar~:...±.9..;.... Tf~ right to~1.d.rniill:~t(~.~- the_ properties 
never vested in the denomination or hwooonvalidly. 
81i~filli!urac[]zy_~ffju:Jiii-Dtliri\vi8B.~ ·v~lv' 
al!Ji irret:r:iQyabI y _ Lost...fu.Lit_Ar.L: .... 2fl .. ..i?ft n r19J;_~~-§_~.2£ess- 
f u Hy invoked. 'l1hfLb.iat.cu:~-~lJ1l1c:.Jt.dr11iniatration of ' 

_.the p1~-ty"""Bndowedto the tomb ir~~he present case 
1 •.vhien is sprea:tro·v-errrearty 1rourJJ~nturies is suffioi­ 
j ent to ram(~~ IeJQ._tmlate--]llf0~ejl.b()ut .thf;. origin of 

il the termson 'which the endowments were 
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an origin which !.f.~~!t~~!2~ist_~_!}t. with any rights sub. 19c 
s1sting Ui-·1ne-(fonoinin~1tions to administer the pro. Fhe ~~;~ 

1~mr15filcrrig:illg_.tfr.=Ilie ·-mstitlition. It was nee.au se c om m it, er 
the respondents word fully conscious of this difficulty s'c' Anr 
that they did not a.dtJpL this broad basis of challenge v. 
iritheir writ petitiofL In considering this question . Hus 
it is essential to remember . that. the •. ~il~rims to the '·' oi 
tomb , . ha ve .. a.t.~l-'>--~.tir:ne-~ .. heeii. · en n B i1~; >n .· (lh][~ffi, c« ~ , .. d ;~·~ 
Soofiesnor to .. nmsl!.r~~J?ut_ that-in fact-a.Iargenurnber .J 'J'" 
of Hin<:lus, Khoja,, Memons a110---P"U,rs1s:-vis1t-tdie tOinb 
O.Ut--o:f-4~.r~~~:U1elJJ.Dl'j7 (}-f. the.deJJartert:.Saint 

j1~~ ;h9~\t~~~ii~~~ ffi~1~1r~i}~~: 
fioia.ries of the .. en(low-mentmadetOTfletomTi:- This 
fact ir~evitaply put~"a·ufffOrfilft complexwn on the 
whole problem, We must, therefore, hold. that the 
challenge to the· 'Vires of s. 5 and the subsidiary see­ 
tions which. deal with the powers ofthe Committee on 
the ground that the said provisions violate the funda .. - 
mental righ,t guaranteed to the denomination rep re­ 
sented by the respondents under A.1:L, 26(c). a.11d (cl) 
£" ·1 . 1. • 

a~.T.·.~ .. 

88.·~i:.,.t·····t···· 

.a. k.• .• ".···· s . t.}s. :to·. th•\ e · o.• .~. · -. 1: .. • ~,. ·.l?rin·. c.•·.·.ip. ·.····.a· 1··· "1··.···.1 .. J>lle.,:ng.*~.-.··· bas.:.e .. ,···d·,·· ou~rt.19(l)(f) and (gh-) I hrs challenge is direeted. 
partly f.ligainst cl. (v) in s. 2(d) which defines a Dtirgah 
Endowm~-"'"We .... -.ha,¥.e~ .. ake.ad.~--~§!L..!'.~a&,, •by ··th.is 

,;.,0lau$e alJ such Nazans. or offorings as ,a,t~oei.ved on 
behalf af tbe Dur:g.aJ.l. .b;¥ · .. th~.NaP-im . or ~her per­ 
son. authorisesLEY!1J .. :n are included . in. the .. Durgah 
Ii'!!l.dowll);ent. 8.rurl;10n I4Jji'ay be reao·aiong.with this 

r ., • ' ' • '· ifers ·p· 0 wer on ; the. 'N··.· R' rr1· n1 
I.,. • .' ; II ,I.·· .. ' ,,·n-v. \ .\Nu "" l!.U.1 

or bis ag~~rt to soli~t .or reoeive o[Wrings 011 behalf of 
the I),l1rgah a11crpfoiiibits ·any other ;person , from soli­ 
c,ithtg -'Stmli olf'erings:--'"".'fire-respondentsi contend that 

se·· .... ····. 1011$ rn :re th~ir furxd~tnenta1 right.to 
. I>.rop~l.·ty iµasmuohas o ·• .. e:rlfifi?;S or. N az.4rs which under 

the custom. udiciall recoguised · wmlld .have ·.gone to 
m are ;iow . ··.. , . .. . . .. .. the I)arga,h to 

their det1·unent. argmnei).t. pr.oce:eds on the as- 
s . ' ,, •,,·· . . '· ·. ''. ·. ,· . : . J.'cttsents n1ade. for 

.. iQtt~n f1pectifiu 11urpo'R~ho·Durg.ah·_~·at.wouid.b0- 
lnrig ~,o the Dur:g.t!lLMUlJihaJi..the-Xest.·of ·the offerings 
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w_cmld--he- .. div.1;;;ihle",,. the Khadims and the 
Sajj(~cl~llflB.hh1&--·arw e(~rlier litig~1,tim~ to 
\1,11Inh.1t.:e_haxe.~alread,;t- If the assumption 

bj respondents \V;i,s \''CH founded that the 
effect of the said decision was limit the right M the 

Ali Durgah only to the receipt of specific articles for 
specific purposes then oourae there would have been 

1. considerable force in t; t:hfl,t ~. Z(d)(v) nnd 
.. s. 14: seek to augment a.nd to that extent dl- 

minish or prejudicia.lly rights of the respon- 
dents. But, as we have alrcadv indicated, the decision 
of the .Iudicial Commissioner- <1S well as that of the 
Privy Council do not support the claim made on behalf 
of theresponderiss. Even under the said decisions, spe~ 
cific articles given for specific purposes as well as offer­ 
ings made for the general purposes of the Durgah and 
~·<:1~·marked for it ahv11~1s belonged to thti l)urgaih and 
1t IS only these offerings which are included within the 
definition of the Durga.h Endowment by s, 2(d)(v). 
Offerings or Naz ars which are pa,id to the Durgah and 
as such -received on. behal] of the Dwrgcih ct;i1~titute 
Durgah Endowment and s. l"l authorises the Nazim 
or his agent to receive such offerings and prohibit any 
other person from receiving them. In other words, 
t.•.h e.J e.· JT.f'_,·'·c .... t, .. • o.·f .... t. ,]:. W.- ... ~.· .. 'v.('".}-. _J·. ··.)r .. Q.L .. Ls. __ :.L.QP·!···§· .. ~. "'~.~)-t.- .. ,i ... 1t~·, "1h.). i.e.;~~-.·.~ 7.t.~ fil.16.·~. s ~·mad~ ea.rmarkud_g£mBra}4:_f· · ·· '\ • · · - they 
belong to the.Du rgalL.a.ruLs11J.tluiffe.cing$ c~n be ce-ooiv- 

i eCI onlY_JJ~Jir} N1iZirtL.s.u:._Jiis ..... a.g.ex.1L and. hy nobody 
eTse. It; is clear tlutt. tl!.:l'.i~:...oJ~:!:ln.fil' .neyer . belCJJ,;_tged 
ttr-tlrp • respQD (Jen La~..ancLLli.ey:_pa;tL.ili~1q y~ .no 

· jgl:_ie viin_~!..-.~~l.eitheL_~L.2hi)u:Jo r . s ... I 4. . That • is 
~];:_'.tt.ter con~I!~~!rnJ1£_QIJ~IT1}: .. J2.f the Dnrgal~. c~nd 
.~t 1s OEen to tne"'T,(~.£1rnl~tun~~-I~:~.I~gul~.te b;y. prov1g,1ng 
that the said offerings can be solicited by the Naztm 

'"'~or-liis agent a1ia .. 1)}7- .. i10-()i}(:,-(~1se~-,rhe Kha.dims' right 
t<~~i~0£1y_0·-01TurTiifis-::ill1.CIJ::::JiJis~.&e:u:··1u01ctaJ;tg-rnrog ~ 
nised is in 110 ItHHtner a.ffi:h.~tcKl .·or prejudiced by the 
i.!!Pu gEed · prc~y 1sl_2ns.~----~]LY:,~Ei~=~.~Th~f]iliQ.-:tre~~ into 
force pilgrim__E_~!~b .. Lwd 1\::.nuld .. make offerings .totne 
Kri.§.dlms_ andjJ1ere~_js lliLJ1LQ'lii5far1 .. inJili.1LAct · \vhiel:b,_ 
J.ltflY.m:its • .t her~ JJ:QnL~ime1J_Uiig.~JJ~$JJ!_ofl~1·in g~ .:dJ hen 
~d.~~~·---Then:d'.o.r~i .. ..o.u.i:.op.iu.i.(JJ.1,,..the e b a1llfu1g11.__ to the 

,.. uires c~_~_!:~~~ t\~~2....E~.~.Ly_is:i92~~f!~.!:~:~~}s~- faQ:_ .. _ ~,..·-~~- 
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Before we part; with s. 2( d)(v) it may be pertinent iqor 
to observe t.hat in sub stanoe the relevant i>m.·tiion of -r 

1 ..t.;. ~ ~F 

the definition of the Dnrga,h Emlownrnot iti Urn 6fH1HJ c.]1~1a;!lt·e. 
a;s in the earlier Act. Under the earlier Act. only such (~-- 1bioth~· 
offerings as were intended explicitly for the use of the v: 

Durgah were included in the Durgah Endowment, s-:« s- Hwssain. 
while under S, 2(d)(v) all Mazars and offerings which (;)· 
are received on behalf of the Durgah. are so included. 
The omission of the word "explioitly" from the pre­ 
sent deflninien is merely intended to make it clear tiha.t 
if from the nature of the offering or the circumstances 
surrounding the ma.king of the offering, or from qtbyl' 
relevant facts it appears. tha,t the offering was made 
for tho purpose, of the Durgah and 'was accepted on 
behalf of the Durgah t-1s such it would be an item of 
the Durgah Enµowmen1j though the offering may not 
have been e;p1icit1y made for ·the Durgah as such; 
but the broad .idea underlying both the definitions is 
that where ,offerings are made aparfi from the gifc of 
specific article~ .intpnd.ed for specific .... ·ptu·poses of the 
Durgah and it is found that .. they are earmarked or 
inun11dGd ·for the .Durgah for the. general JJUI''IJO~ng of 
the institution. they would constitute a part of the 
Durgah Endowment. 'I'hereforo the contention that. 
by e.{1Iaa.·ging the definition. of . IJurg::i.h .Endowment 
s. 2(d)(v') has made <1>11 encroachment on the funda­ 
mental rights of the respondents is not at an well 
founded, · 

rl'hat take~ ns tos. ll(fj and (h). The chall~11ge to 
tlie v·ir<;;.s of th.ese two pJ:ovisions proceeds on the 
assumption t .. ··· .... ·. .. ... yroach lJpon t11efuf1dd.m~1.ta.L. 

-- tight of the Je~poll(fentg under. Art. 20'("I)7~~1'Hw~4,. 
that the . C€>m:mittee: . h<:ts been , hrell .f?O\VCll' by 1.lilese 
-- me 1e . Jr1v · · ims 
~.,s t'frell ws · the fUllct1or1s an•·.··.· powei's~ if any, whioh the 
Sa ttdann1$hh1 .ma·· .. ex<:wcise .in f.el~tion t.o. the .. Durgah 
an t. meMlS infringement o ·~.- t e. · te ' on1 o ttn:r 

· t re 1 10n accor the 
1·· .. · •. ~ not 

Lj~~~Il~~~~~;~J'\~V21~1a~tJ. t~.h;o relevant provi- 
,..sµ~~t.t.e:oo...to-a.c~e.llJ~.......tna.--XllgrllBJUOJLofiJL' _Jthe dis· 

IUutdim§ arnf.filie · .. c lschargc 
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r9/5 r of functions and powers by the Sajjadanaehin. It is 
Th? Dwrg al: cc}1!?![9l[:1EQ1111~(~:II1I£E~t1:§~.~1i-~~n:s -~~arged their 

Committee, .Afmtrdu].IB.~_bJ:._!'.Qt~~llQ!!_and that ... 1tself. proves t:}1at .some 
6· A not.h er regulation . is ~:~jces~~ry~~.~~.·£~i~~:-~~oTne1mlJ!~lgi1e'd p rovi- 

v . . sions merely provide for thel-egrnattQ~LQ'f"'-the dis- 
syerl & Others At; Clia-fge"oftli(; ··a1iE]"C3''I)}7'-LT1'{:;"'' Khadirp~ ananothing 

lff?_~, · ·. a.r1_~~~!=fJi~i·:·:}:il~i]Ii.a~f .. :fI!iEl£ra_;iforf.Cu) p ractioo 
Gajcndragriid~ar ]• ~,·:]igion guaran£~3..~~~-'"'.!:~w¥ro,,,;,rr'.~rt', 25(1) has been violated 

di1~~~noL~fil~~~S .. ~.2--~~~ .. :: .. ~E._!'01~!1ded.. . . .. 
· In this connection we ougiit 10 refer to s. 15 which 

m:iifeS-1ro1TI1f.t'ar6r~VT6iUtit(fo1nm1ttee in exercise of 
its '-·powers-·,. aii(T'(Iis'Eliai·ge 7ir··1rs~(Jif~s. to follow the 
rtiles ·of 1\lustirrFTn;"\v·a~}Ti)TiciiJ)le t0- .. ·1Ia1ia:n-muslims in 
'I1faia~7 all.u''S(}"~:a;11··t11e-·curemurri~~-ffi-tl~rgah have 
rrecess·~r.Tif~(rn·e---·q{)YfCltrct,ett-arRl ,,_r~?urafed .in accord- 
anoo-with tt1e~1icilelJ"S1ifttnrehi~h$i, ~~int--'Xb.Q pow ers 
<ic)nferred onlfie Coiiiii1.itteerrv s. 11 (f) and (h) must 
he read in th~ ligEt~1rthe-~U'.iariaat,6ry provisiona ~f 
s. 15 .. Thus read the apprehension that the. funda. 
mental right to freedom of religion is infringed by the 
said provisions will clearly appear to be wholly unjus­ 
tified. 

There is vet another section which is relevant in 
dealing \Viti~ the present point, . and t:iliat is .s. 16. 
Under s, 16 ~t.rl~i.!'I£'.:.ii~2Q,j§.J2I.~2Yided for when disputes 
afrse l5etweer1-the Committee on the one part and the 

"ifiradirus an<t--ottrrrrrrTffr-the:---·utlmr. ·This fH!@visien 
f;f'.J1ie~_to aT[.11I'WiiIM.~£xcepEihosi1:riit relate ·eo any 
re ··jgiOUS. UB~£~.J,II.' ... 2l~!~.i~211t.QILJ1Qwu~~uJ~J~ilPance of y 

~~~i~;id1ffiue·.·: .r!!...~~.tJ~e.1:_ ;vor~s, d~~~1~egaro 
sec . . · !lt1iQ.r~~J'JL1eftfar.. .. th.e..dec1Slar.l-.o~ arbi tra- 
tors, and til1at~, in our <~)inion,. is a very sensfble provi­ 
s~~e ·ooirij;iQii]~_iQn of_Ifi'o .. Boarcnrf-ltfllltr31tion is 
based. oi:ti¥ ell r,<:t<.tag.i1is~Lpri11 cipl!?s; .. the . two. pa.rwes to 
.,t}.ll:Ldiap..ut1µ1aJ.UB- .. thei+~·~i:~spe~v-&--ntml-~~a..-ad-an 
i!TI pa.tt~J_ .n1e!Qf!.~fj§.,J'..Q{JJJiniL.to.Ju~-_appoiJJted.-,rui ... t:b,e 
Board with the qualiflcations specified by s .. 16(1)(iii). 
Tlie--argunrerrt'"·t;ha1t·--s·;· .. ·H)--Erfferrd~'"1J,gainst the funda- 
n:t~r1,~~A~uai:a+r1~nQ,Q,,<Jmnl?~;;r,~ 14 read with Art. 32 
seems to.J1§ . .lg~_h\L11'..lmllJ:,.Jillttlruilile ....... The policy under­ 
lying s, 16 is in our opinior1J~11;;~~~nexception­ 
able and so the provisions-T)r"E":· ltltan b~ sustained 

[1962] SUPitEl\LE COUH.T REPORTS 4:18 
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' ~ < ~ ' • " " 

on the ground th at thev ;;tre obviously inthe iuberest 
of the 'Jnstit.ntfon as ~vell as the parties concerned. 

71 
•• --~-,-~ 

The provisionsfor compulsory adjudication by arbitra .... Con~i;:::!t:;e, Ahnt:i' 
tion are not unknown and it would be idle to contend (~;, Anothe; 
that they offend against Art, 14 read with Art. 32. v. 

If a dispute arises between the Committee and the6yedHussain Ali 
Khadims m.....,regard ttr(.1)-religious matter it would·i ~;.,Others 

nec_e.:STiai~if. \111.1~~'- re.· t,o 1Jb d.e_~cide.:d. i1_1. accordance wdth tho,,j·1·• _;", .~-~.:11 ... · r ·--I-"--~--:-- · · J"".iaJ"'ia.1,1£a ..• nar 1, ordinary· aw and in ordinary civil courts of competent · ~ · 
ju~risdtct'tq11:-----suuir:rctifffn1Le is outside the purview of 
s. IG';-·:->and indeed, in respect of such a, dispute the 
Cofiiriiittee is not · authorised to make anv orders or 
issue anv directions at all. Therefore the "conclusion 
appearsto us to be inescapable that the provisions of 
s. ll(f) and (h) are valid arid do not suffer from any 
constitutional infirmity. 

The next section ~vhich is challenged is. S: 13{1). 
The validity of this section has not been specifica.lly 
attacked in the petition but evo:r1 so since the whole of 
the Act has in a. general -vnt.y been ohalfo.nged we have 
allowed Mr. Pathak to u.rge his arguments against the 
validity of s. 13{1 ). Section 13(1) authnrises the 00111- 
mittee to make provisional ... interim a.rr::tng.er1.Jent if a, .t 
vaea.ncy occurs in the office of the iSajjadttnashir:i. 
Now, in considering the scope and eft~;ct of this provi­ 
sion it, cannot be read a part from the provisions of the 
renutiining sub~st1ction~ of s. l3. Seo~ion 13 is rean.v 
intended t10 lay down the procedure for determining dis­ 
putes as to the succession t~o t.he office of the Sajjacla, .. 
nashin. That. is the main object of the 'section, but if 
a. vacancy occurs suddenly as it al ways will in the <?ase 
of deathfor .instance some interim arrangement must 
obviously be made; and aH -that s. 13(1) elnpowers the 
Committee to do is to make an appropriate interim 
arta.ngen.:tont in . that behalf and to proceed to take the 
necessary steps for the appnintment of a perma.nent 
stwne9Hor as prescribed by tho othf;1;r11rovi~i9i1s ofs, ra. 
'I'herefore it is futile to contend tha .. t s, 13(1) offends 
against Art. 25( l) of the Constitution. 

Section 14 is atta,ckefl· "". the gtoundtryatitviolates 
the respondents' right Lo property under Art, 19(l~(f). 
We have already discussed this question in dealing 

419 S I) cc(JTP}"> E·. l\,fE CC· '\,~pD 1T• R u"'p'OT\ "l"~ 1 ·.c.·:\1. o _.1..._\J11u1 ;/,)_to.:J_ ~.f.'L ... rv .......... 
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.oue section to be cousi.icrcd, and 
th"{. iq ~ lQ It. is urned that s 18 also violates t.he d~'y\,/ lli~o' liin Y~ """ '~ '' 'IJ ' l.J. ·''· k.• - L I. -· · .!J'-,,:; I. ; 

fundamental rights gua.ra.ntrcd to the respondents 
under· Arts. 14: and 32 of the Couscitutio». It. is diffi­ 
cult to appreciate t.he itr£pnnent.. It mav be conceded 
t.lrn,t; s. 18 is somewhat clumsilv "~·~wcle~L "Th~;'· fi·1~~1i 
orders whose enforcement is IH'Ovided 18 
would appea,r fa) .be final orders passed in 1natters 
vviJhinJ;lliL.cn~ence of the Committee as to which 
11_0_ cllil!JJ.!le _UL.l:~is~Lby the; persons ::J.gainsi: whom the 
sE1ii<l~ru:d.m~EU:li.tt'LJIJ.tg~·ie:d. VVe have alread v seen thrit 
disputetS arise it1 respect of <:'11l.Y Inatt.(.,J'H left to the 
jurl(\!diotion of the Committee ~w.1d thny m·u not of a 
religious character then thev have t.() bo referred to 
arbitraMon provided for by s~ 1.J1, and .in th at case it is 
the award passed by t.ho Board ArbiLrcttion that 
would be in force .. If disputes arise between the 
~Q.a.. . ..o.a .. .,~.U:_)L ... 1'.filig.i;~~U:Uitt·· - . . ··---··:v~iTrTttl, 7C to. be 

de,oj~l:d . i!L_~<:!~S2l~&J~t~}i~c.J!~·~~·~::+~1.:i\~:~-----;;·-;::~-~:·;:··-~ ;~~,~ ·~~ "~il 
co 111 tis. •of co11m.~ts11i .. J L• u,,.~J.Q.t~ ... ,J «•. ~J '".!:U!~~:·L,,~1J~o-rri' 
§~disputes ai..t'-<) a,l§~o 01.~tFJ.i.de s, .18 .. Thr151..ronsi{fz~1:·0u­ 
t.11e scope of s; 18 would be confined only to such final 
orders as. are pn.HsecrJ).)r "T,he Co1i}1nitt8e-·\rntrtfrl its 
judscHction a.gH.irisL persons who do not object, Lo them 
hut who failto comply -with thorn. If thnt is the scope 
of s. 18, as we hold it is, it i:J idle to contend that 
either Arfr. 11~: 3~ or the two read are 
eontravened, 

During the course of his argument 'Mr. PnJlrnk em­ 
phasised the fact tlu~t though -the provisions of the 

a 

n 0C1'9) L ~.u .. kol HEPOH,TS 

www.vadaprativada.in

www.vadaprativada.in



Appeal edlouiel, 

enactment mav he within the four corners of the Cons, 
titut.ion and .none of thE-dmpugned ptovisions mav he r: ,. .. 
found t(> he nltra . his clients\vere apprehen6?ive that Ccun:.:;u~:.'r~;::, 
in fitct and in J)ra,otice iheir rights to receive offerings S· linoiJ;c;· 
would be prejudicially affocrted. That is a matter on v, 
which we propose to express no opinion. AH that we Sy;;;d Hussa·in .: 
are concerned to see is whether the legal rights of the 6' Others 

respondents or of t.he section of the denomination they G!l.fcndi-;~dhar 
Book to represent arE! pnijudiofally gJfoot8f1 by tho h11- · .. 
pugned Jegislation eon trary to the provisions of the 
Constitution; and a careful examination of the relevant 
sect.ions in the Iigl:Lti of the criticisms. made by 
A1:r. Pa,thak against t.hom has satisfied us that none of 
the irnpugned sections can he said to be unconstitu- 
tional. If as· a result of the enforcement of the pre- 
sent Act incidentally more offerings are paid to the 
Durgah arid are received· on behalf of the Durgsh that 
is a consequence which the respondents may regard ~1:;,; 
unfortunate bu t, which in troduees no infirmity in the 
validi fry of the Act. 

In tJ:1e.rosult tho appeal is allo\ved, the order issued 
by the :High Court is set aside and the petition filed 
by the respondents dismissed with costs thronghout. 
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.. Prssent : Members of the JudiM.at Oommittee,-Lord Bcoughazn, Mr, Justice 
Bosanquat, Mr, a·uatioa Erskine, and tba Right Honoueable D!!, Luabiogton. 

Privy Oounoillor,-A!sessog•, Bir E!dward gyde mast, !3a~t. 
240 

~t 
1 
I 

I 

BY a. Firman or royal gra.ob, of tbe 14th of March 1717, in the fifiih year 
of Mahomed Feroksir, one Rae [391] of dams trem Pergunnah Havilly 
Suhse:1am in the sooba Bahar, being equal to abouh·l.197 rupees, was 
granted in Altamgha, or royal free gifb, inperpetuifiy, for the purpose of 
defraying the expenses of the Bhankah, 6o religious establiehmezu of 
Sheikh Kubeer, Deruish, ·~o deacend to his heirs in sueeession. 

In pursuance of this gra:o b, Sheikh Kubeer rscei ved the revenue 
during his We, applying ib for t·hG purpose of meeting the charges of 
tn,~U~J:G~ fl°&q11er~M~~ tha Kha.nka,Ji, o~ wh!.oh be was hb.e 8ijiadc.·nashinl 
or superior. Upon bis death ha was succeeded in his ofPce by bis son, 
Sheikh Khulleel·ooll:J,, 

Bya Bunud from Nawab Eukhr-ood-deen Bahadur, on the 16h.b Sheban 
and nhe fourteenth yea.r of fihe reign of Mahomed Shah Badshah, (21st 
January 1733,) certa.in Mouzas or villages in tbs Pergunnah Suhseram, 
in the Sirca« . or division Rouna», sooba Bahar, with some 1..1utera and 

I 
l ., 

I 

i 

i 
I 
1 

I 
l 

2 MJ.~. SltO::;o:u W,JR, 3 (P.0.)=1 SutJ:a. P,O,J, 100""1 Sal'. P.O.J. 206. 

JEWON DOSS SAHOO,-Appella~t; v, SHAH &:UBEEROOD­ 
DEEN,-Res~ondent.* (December 8 and 9, 1840.] 

On. Appeal from the Sudder Dewanny A.dawlut in Bengal. 
Malluomedarn Law (Wukf)-Use of term "wukf," ii necessary to constt­ 

tute endowment to rettglous and charitable uses-" Attarngha or 
alt2mgha·inam," Use of term in royal grant, if conveys absolute 
proprietary right-Alienation of endowed property, such endow -: 
ment being pei'petual-Reg. XIX .or J 8 lO (Bengal Charitable E11dow0 

ments, Pubric Buildings and Bscheatsl=-Reg. l! of 1805 (Limitation), 
S, 2-Suitt for recovery ot endowed property, if subject to law of 
limitatiom. 

Tile ~arm Alta.m9ha or Altamgha·if:tlm, in a royai gra~t, does JJot1 o'I itaeH, convey 
an absolute ptopi:iet.i:.£y light to the grantee : where, from the general tenor of the 

llnlilfi, ffi ir; to he in!emn, thf!lti e Wuliif, or e~dowm5n~ to rnligiouB l!!Dd oh!iri~abl! 
uses, was i.1Jtend6d, and ~?opa:cty sc endowed cannot be alienated by the grantee oe 
llis repraeeut.ativee. 

Acocu:ding to tha MBhomedan L&w, it is not oeoees&rr1 in order to constitute a Wa"kJ, 
ce eodowmer1t to rellgioua and ohaititabla uses, tbet the term Wukf be used in the· 
grsot ; H0 Irom libs gel'.Hlr!\l nature of the gi:a.nt, suoh tenure can be inferred, 

An endowment foil oha.rHi:.bla and publio pur.poses being lli perp&tus.l endowment, it as 
by . Begulation XIX of 1810, tbe duty of the Government to · pi:aeerva ite 
application ~ and being exoepted by sec. 2 of Regulation II of 1805 ·fcom the gene· 
ral operation oi sba Regulation of Limitation, no suH foe its recovery is barred, 
until at least the o:ffirier entitled to adminietee it hae bean io posaessjon of his office 
for twelve yeus. 

JEWUN DOSS SA~OO 2 Ill, I, A. 891] 

- 

"" I 

-· 

www.vadaprativada.in

www.vadaprativada.in

dharmender
Typewritten text
TAB-18



,... I 
: I 

- - 

-;;-.::-- 

vo1. n-u 241 
• Obariliable grants made by .the Sovereign to religiuue Me.homedans. 

s H.I.!. 390=6 W.R. 3 {P.0,)=1 si~h. P.C.J, 100""1 Sa.r, P.O.J, 206-(0onta.). 

E.hankah lands: were appropriated for the purpose of meeting the expenses 
of travellers: and of Sheikh Khulleel-oolla, and freed from the Governmenj 
charges and revenues, Upon tbe death of Sheikh Khulleei-ooila, be was 
succeeded, as Sijfada-nashin, by Gholam Snurfood-deen; his eon, who, 
on the 6th of July 1744:, obbained i?i royal Sunud, and on the 4bh of 
December in tba same year a royal Perwannah, confirming him in the 
cams originally granted to bis paternal grandfather, Sheikh Kubeer, 

Shah Easm-ood-deen succeeded his fabber, Gholam Sburf-ood-deew as 

8ifjt1.dtt-na.shin, and obtatned. a Hke Perwa.nnah to those granted to his 
father and grandfather, and by a Pirman of Shah .Alum, dabed bhe 
13th of October 1762, a Iurbber granb of 2,81,000 dams lroin the 
Pergunnah Suhseram: was made to him in Altamgha-[392]in!im,· for 
the purpose of defra.ying the expanses of ube frequenters to and from him, 
end all ranks were enjoined "always ho maintain and uphold the a.ugusfi 
order, and to relinquish the aforesaid dams to them to descend to the 
offspring in succeasion, to be enj eyed by them," free from all Gevera­ 
mens and revenue charges. 

On fihe lOnh of Janurwv 1 ?64, Ma.homed JaP,r Eh.an augmented the 
revenues of the Khankah by the granb of certain Llyaem:z * Dehaut», 
oonsistiog of fourteen Mow~as in the same Pergunn1.h ; and ha executed 
a Sunuil for_hhab purpose. 

Shah Kiam-ood-deen was succeeded as Siiiada-nashin of the 
Khankah by hie son, Shah Shumsh·ood-deen, who, on bhe 27tb of January 
1807, some nime after he ha.d bean in possession, entered into a eontrae] 
with the Appella.nb, Jewun. Doss Sahoo, for the loan of rupees 23,501, and, 
as securiby for the repayment bhereof. transferred six:heen Mouzas, com· 
prised in and constituting parb of hhe . above· mentioned granhs. As tha 
revenue aubhoribies do notJ register rnorbgages or condib~oa~l GODYflYHill068, 
Shah Shumsh-ood-dsen ab she same bima executed an abaoluts bill of sale, 
conveying the Mouzas to the Appellanb, end the Appellanb, as is usual in 
sueh transaesions, executed a Meadi Lkrar-namah, or defeazanoe : which 

·p:rovided, thaifi if Shah Shu,-msh·ood-deen repaid shs sum advanced on or 
before a parbiouli.'.- day, llhe sale should be. void, bufJ if he did nob repa..y 
~hab i!!tltn wi~hin hhe stipulated period, then she Mouza.s should become 
bhe absolute proper by of foe Appalla.no, S horbly after the execution of 
these (398] instruments) the Appsllan] entered inbo possession of the 
Mouzas. 

The loae Wilts rtob repaid within the stipula~ed period ; bub in con· 
atJ~U6bM 6f the .L\ppella1:1h nob having t~ko:o the course provided for by 
Rf'.!g11h1,tion XVII of 1806, tbi:i Idoueu» sbil! remained in hhe possession of 

[2 M. I. I, ssa v. SIIAd KUBEER·OOD·DEEN, :1840] 
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s M.1.A; 390=6 W,R, 3 (P.O.)=! Buth, P.O.J, 100= 1 Bar. P.O.J, 206-(Cotttd.), 

the Appellant, according bo flhe terms of uhe oonvevauce above referred to, 
subject to the rigbb of redemption by Shah Shumsh-ood-deen, the mortgagor. 

On the 13~h of Magh 1217 Fusly, (2nd February 1810, A.D.:) Shah 
Shumsh-ooti.deen; in consideration of a further sum of rupees 5,000, 
executed another Ikrar-namah, conveying the Mouzas to she Appellanb 
absolutely. 

On the 3rd of Febr'#~ry 1810, the dny ~JP.er ~bs exscuticu ~f tb6 above 
lkrar-namch, Shah Siiumsh-ooii.deen 1 died, leaving 1l!lussumat Kadiro.; hie 
widow, a~d Shah Eubeer-cod-deen, the present Raspondeot, bie son, an 
infant (.i tbe age of bwelve years, hereditary euccessor to t~G Sijiada,­ 
nas.hin. 

Shah Shumsh-ood-deen s.~haioeCJ. the age or sigh teen in the ye:ur 1816, 
when be preferred a. petioion to Mr. John Deane, bbe Commissioner of 
Bahar and Benares, asserbing his right and title oo the whole of the lands 
above stated, Mr. Deane directed inquiries to be made by the local agents9 
who, on the lOGb of December 1818, reported in his fa vour, sud tb.ei'aupon1 

orders were issued by ub6 GoverMl-G~nerai ln Coune;iJ, OD the 29~h of 
February 1819, and the 8th September 1822, :tha~ tbs Responcfonb Shah 
Shumsh·ood·deen should recover possession of the properr.y by assietanoa 
of the officers of the Government, 

In .consequeuce of these proceediugs, the Respondent commenced two 
suits in uhe Provincial Oourt of Patna [3~~] for bhe recovery of~ha 
ville..g~9 whiah had bean alienated from the Kha.nkah. Some or these 
vH!e.ges being in the possession of one Mussumat Kadwa, or Beeby Ismiu, 
a suit was inatifmted against her ; and for the reooverv or iihe Mouz~s baken 
1.00SB68Sion of by Jeurun. D<n~ s~hoo, undg~ uha oh•oumsba.noeg above s~a.tsd, 
a suih was brought agaiinsb him on the 1 'nh of Ai.rnil. 1822. In uhe plainfi 
filed in this fatter suit, l1he Plaintiff seh forth bis titls as g,fraad:v ck~ailed, 
and insisted tibai.! the Mouzas in question were Wu)cj* prn~arbs.ri cfwhicb, 
neither a ooudiuional or bona fide sale oould be, made : he iuslsted 
also uha,b the aale was in itself illega], nob being perfoc~sd according to 
Regulation XVII of 1806; and he vrayed. to· be ·pu.li in possession of tbs 
annual produce, being rupees 3,6J8, 10.1 tbe eightseu·tSo]d of which was 
rupees 66,179. 4 enas. 

On bha 28t;h of June 1822, and before any a.u~vv~• btid been pub ln 
, by th~ Dafondan'b in \ibJe suit, foe Provincial Ocurh of Paitu: made a 

Deoree in the other suib aga.inst Mussumat Kadira, or Beebu Ismus, 
whereby they declared, ~bat i(; appeaired Irom the doeumenss, among 
which were the hwo royal Firman» above abated, and the evidence and 
opinions of bbe law·officers of bhe Sudder Dswa:nny in i.1.i_ aims-a therein 

I) In Mahomeda.u Law. a bequest for pious uses. 

24:2 
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On tha 29bh December 1825, £il2s cause ::;ams an f01· be&dng befora 
Mr. Flemingl the Third Judge or the Pi:ovh:~~la.i Combo£ Patna, wl:rnn frbe 
following judgment was given r->" Th1~ the Dafands.d.l hnesera.~ Appel~ 
Ilant) admits, tha.t the disputed Deha.u.ts were sold bo him 4:i.ondiOfonsHy, 
and ya~ he did nob fulfil tbe eondiaions ol Reguls.tiou XV!Ii ]SOS a,D,, 
~o render bbe tra.nse.etions a bona fide sa.la: a.na as to the second lkraro 

.namah, executed byShah Shumsh-ood·deen, the date of the exeou~ion df 
243 

The suit between the parties to the p1·13se11 h e.ppe9,! being r:;,lj issue, 
avidso ee WS,S produced by she Respoudsnb, rmnsiGtiing or ohs 8S>J.:ita! doeu­ 
menes already sbat5d, forming and egi;&.blisi.:dng his iiit1a, aind provlug the 
nature of the Dehaut« or villages in quesnion, and the objaoLJB for wbfoh 
they were greinted ; she diff 3rent Perumnnah» snd Sunuds ocnfirming the 
Respondent's t:,l2CG8~01'8 in the i'.)02So83ion; two opinions or tbs fo:.w offiJers 
upon the tienure oi the lands. sbowiog, tb:1t by the M0J1orued2.u law the 
gale or mor;~g&ga of Wukj ~an::h wsre Wega,l, and theit tha .la.eds In q:u.9s'.;iou 
were [396] of iih!?it aeserip~fon. Tbe DofoDdant also prndu0,3.j ·1ocumenirnry 
evldenee, consiaaiug of lihe ir!s~n.mBDts by ;1vl.:dch tb.s cmndi5ionali sale in 
1809 was effsctjld, and the rfoaumeu~ which he curoorsed to be the ab1wh1ta 
eonveysnce and sale relied upon. 

In his replicabiou the Resp.ondent relied upon bis minority, to ore­ 
nnt the lapse of time from barring the elaim. 

,.,....._ i 

i 
! 

On the 9th of March 1824, hbe pressnt Appellant puh in hla ans war, 
~ nsisbing upon the Jega.lioy cf the sale to him, than i~ was a. bona fiif.e sa!s, 
and not within Regulation XVII, .a.D. 1806, and ~hafi, had not foe 
Detiauts been alienable, the ooHeotol' would cob have en~erea foe name er 
the Defendant in nhe nublic books, and be aIso sat; up ~be Ispse o~ ~1ir..ae 
as a- bsr to nhe Plaintiff's elaim. · Ha l[JOntencted. moreover, th:;& ~he· 
eondibional sa.ls bad become absclute, and tha.t; a [ur~her advao ce of 5,000 
rJ1peea having been made, a. new convevauce was executed to uhe 
Appella.nb, and the power of redempsion exhinguished, and insiatea that 
M1$ propar~y in question was lege.lly salesb!e, 

- 

2 M.I.A. 390=6 W.R. 8 (P.O,/=L8utb, P.O.J, 100=185\r. P O.J, !406-\0ontr.i.), 

rsferred so, tl.:rno lands, which wure. Wukf. could not be a.lieuased to any 
osber parson by sa.!e or gift, n or could they be inberiaed as heritable pro· 
perty, or morhgaged or a old coudisionallv. The Court went on to dsolare 
that iG w as nob in the power of ;o,c:y of sh e former SijJ'.ad(J, na..shins ~o 
alienate the Altamgha, and ohher dams, or foe Dehouis, in favour a~ a,ny 
one, or bo sell [395] or otherwise dispose of the properby: s, Decree was 
thereb;·e pMMd in that rnit in t'~iVOU'.: Of tb'1 fi;pintiff1 une presentl 
Bespoo dena, from which Decree tb0 r.ie.ic1 Mussum(it Kadira e.fterws,r.dg 
appesJed to tbe Bndder Dewauny Ade.wluh; bun the Decree was, cm ~be 
24th of A1J,qust 1824, R-ffirmed by the Sudder Dswanuy Ada wlut. 

v. BB~B KUBEER·OOD-DEEN. 

- 

www.vadaprativada.in

www.vadaprativada.in



$ Aooounts showing the mesne profits. 

24:4 

2 M.I.A. 390=6 W.R. 3 (P,C,) = l Sutb, P.C.J. 100=1 Sar. P.C,J, 206-{QQ7l,~i)q 

which ~a one day only before the dee.bh of bbe said Shah, which fa.a~ 
the Defendanf does not deny, is invalid; in addiaion to wbleh, aecordiug to 
the decision pronounced by the Sudder De wanny Adawluli, a conveyance 
like tJhis is not legal. Upon ai consider eslon therefore of all ehe circum­ 
stances attendant on this tmi.nse.obioa, bha ooadibionsl sale stands in the 
character of a morhgage ; it therefore becomes ueeessary to take up an 
account of the nroduce of the said Dehout«, and nha principal and interesh 
that is receivable by bhe Defendant ; " for which reason iii was ordered, 
tha.t she Defendant should, within fif~een daye1 :tU~ bb~ Wib~&icmfi• pmper~ 
from the Fusly year 181~ to 1832, agreeably to the intenb and meaning 
of Regulation XY ot 1793. 

The AppeBa.nt, Jeunin Doss Schoo, dissasisfied with this decisioD,. 
presented a. petition to the Provincial Court, praying tha.b witnesses might 
ba examined touching the exscu tion of bh e second Ikrar- namah, 
[897] which the Courb had in its Decree held to be illegal; but this applie­ 
anion was refused, as nbe ground on which the Lkrar-ncmah. had been 
deemed invalid bad been recorded in the previous proceedings of bhe Court. 

The Appellant took no steps no bring these Decrees under Appea~; 

hut ~ha 1.mbgeqmmt prMa~~in~a i~ tbe Provincial Courb, up io hbe Dacres· 
of Mr. Steer, of the 25th June 1827i related to the inquiries inbo the 
annual value of the property. The Appellanb filed certain revenue · 
papers, called Jumma·bundi and Jumma-khurch, bo show the oollections 
received by him whilst ha was in possession ; and these papers were 
rafe1:red to the Provincial Court of Benares, {where tbe Defendant resided.} 
in order that they might take the Dsfendanta acknowledgment of tbeiir 
genuineness and accuracy. In pursu anceof this reference, the Provin­ 
cial Oourt of Benares summoned the Appellant, who, after procuring a. 
c1ela.yof fifteen days, put in a. pati~ion, wherein he again insisted on the · 
gsnulneness and legs.my d bbe Ikrar-namah, but rHa nob produce any 
svideuee in support oi the· Jumma-busui» and Jitmma-khu"loh papers, 
though he swore no the entries therein being jusb and true. 

On the 19th September 1826, tbe cause came on again before abe 
Provincial Coura ct Patna, when an order was made bo suspend bbe pro­ 
ceediugs fer one week, fo allow tbe Plaintiff to produce e~idence flo falsify 
the Jum"tna-bundi. 

During tha prcseeution of t4is cause in tne Provincial Court, the 
Respondent had also bean prosecuting against Sultan and Ruheem-ood-deen 
~µd obhers1 a. cause ~No. 803/ in the same 01rnr~1 I'ilL\Ugg io ibo Xl}iook 
Ahunpo-re. which contained some of she [398] Mouzas originally grantee! 
for the expenses of the Ehimkah, and which were claimed by the 
Datendanua in the.Ii suie, under an alleged sale by the Plaintiff's htber. 

JEWUN DOSS aAa;-?o 2 M. LA. 397] 
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Tbe Respondtmt tlPP6ftl6d from fihis deoision bo the Sudder Dewanny 
. Ada.wlut, and filed his petition on the 23rd of September,• 1829. 

The Appellant, Jewun Doss Schoo, afher objecting to the securitv of 
the Respondent, which was overruled, pub in bis answer to the appeal. on 
the 30th December 1829. 

On bhe lSbh of JJ'ebruar'JI 1830, tho caU9B, g,ftB:r some 1rralimimuiy 
· proceedings, came on for judgmenb before the Sadder Dewanny Ada.wlub, 
when ahe Courb ordered and decreed bha.t the claim and a.ppea.I of the 

.c~l)pella.nh (bhe present Respondanb} should be decreed to him, and the 
245 

suit." 

2 M.I.A. 390=6 W.R. 3 (P.C.)=l BL~,t,h. P.C.J. 100=1 Se.r. P.O.J. 206-(Conta.), 

Tha.b cause (No. 803) ea me on to be be~i·d before William Steer. Esq., 
the Fourab Judge of bhe Provincial Court, on ~be 25nb of June 1827, when 
deeming the case to be of bhe same nature a,3 tha presenf appeal, he 
prcoeeded to take both suits inso consideration, and a.f~er etafiing the 

various documents already set forob, pronounced the foUowirig judgment : 
-"That if the conditional sale wribing bad stood, in tbab case a bona fide 
sale could nob have been effected without acting up to she provisions of 

·Regulation XVII, A.D. 1806 ; bus as the condi bional sale did uo] sband, 
bus Shah Shurnsh·oOd·deen having taken a fort.bar sum of rupees 5,000, 
ire burned to the Dafendaua tbe Lkmr-namah. which this indiviouaJ b ad 
executed, purporting to be a conditional sala, and even executed iu the 
Defendant's favour, another sbe.temanb upon the subject bhereof, which 
ira.nsadion macle hhe a.Hair iermina.he in a bona fide sale, and bbat ci~6~n1- 
stance took place more shan fifteen years, reckoning bo the period hbs suit 
was brought,-justice now demands, that a.ft.er nhe laose of so long m time, 
the Defendant shall nob be deprived of the full and bona tide sale, and be 
dispossessed. As to ~ba plea. of bhe Plaintiff adduced ab this time, s.fner 
tbe"period of Iimibation has gone by, hha.b hhs Ikras-namab dated sbe l3hh 
of Magh 1217, F. S., (2nd of February 18101) was written only one day 
before the demise of Shah Shumsh·ood-deen, because of the return of the 
Ikror-nomah: executed by the Defendant under dat.e.bhe 3rd of the month 
of Magh 1214, F.S., (27bh January 1807,) thst eannob be admitted by ~be 
Court. Had [399] the assertion been founded on facb, it is certain ubau 
~he objeckicn would have been' mada ab aboub the nermlr.a.Llon o2 Hrn 
period of Iimitatlon, or before bba.t time. There can be no doubt, besides, 
that in tbe manner the Dehauis and lands bhab were libigabed in cause 

· 303 have been sold, the Dehaui« libigabed in bhe present auit have been 
sold, in. the character of a. bona fi,de aale after the period of the conditional 
sale expired, and foe grounds on which those lands were deemed not to 
be a. Wukf endowment have beenrecorded in tbe proceedings holden in 
tha.t cause. For the above reason it is ordered, thab foe Plaintiff'« claim 
is dismissed, and he is rendered liable to pay the whole of the coats of 

[2 ~ IT. A. 399 1;. SHAH KUBEER-OOD DEEN. 1840] 
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I. It is necessary, in 'order to arrive at &r true concluaion 
of the tenure of this pro party, to look a.t the language of the Eirmam« and 
S·unuds, by virtue of which the lands are held. Tba words of tbe firsfi 
gra.nb hy Mahomed Feroksir, dated t he 14th of M().rch 1717, are, 11 tba.b 
one Ise of dams from Perqunna Havilly Suhseram in sooba Bo ha'! 
are endowed and bestowed for .the . purpose of defrnying the expenses 

of libo Kha,n~ah of BheiMlJ Kubur, De1rvish," 9.~ an Altamghtt gra.~~. 
for "him to manage an d control, and to descend to· bis heirs 
in suoeession irom remove to remove." Now it is clear that the 
expression contained in this grant, 1' for the purpose rof defr!\ying the 
expenses of the Khankah," &a., is albcgstb er destroyed by the limitation 
to the heirs : the grant is to Sheikh Kubeer, io the same way of lhniba.tion 
fro~ remove to (401] remove. Ib seems strange that Iands limited to 
heirs should have been treated by the Courts below as lands neoeaaarily 
given for charitable purposes. The second gre.nt of tbe third year of Shah 
Alum is in terms nearly similar, being granted as an " A.ltamgha-inam 
bo Shnikh Kiam.ood-deen," "to d(H!Mnd ~~ tb~ 6fht:>¥iH~ in auoceSAi6n t6 
be enjoyed by them." n is apparenf therefore bha.b none of these grants 
establish the f&oti' that the propf:)rty in dispute is Wukf: on the contrary~· 
the vf.rr-y insflrumen~a themselves show thab t.hey were granted to diff erenu ' 

246 

I~ 

Toig ig Q qucstlon of 8{)Mid6rabte rmportance, lnvoivlng one of the 
moss difficult points of Mahomedan law : ib is the firs] of this nature tbs.b 
h!LS been appealed to England, lb resclves i~seH into three heads : first, 
whether 1.il::ie properny which was purabased by the Appellanh from tha 
Respondent's father was ol tbe.t deseriptiou called Witkf, which jg 
altcgenber inalienable, inasmuch as it is given bo ao inatitutiou of a reli .. 
gious nature for. charitable purposes; secondly, assuming it to have been 
of that nature, whether the Resoondens was oomoetent bo institute a suib 
for uhe recovery of the lands so alienated ; and, lastly, whether the Rea· 
pendent was nob precluded and barred by the Appel!a.nfJ having held. 

poseession under a lair hltle, be belog a purchaser for a.. Vl}luable consi­ 
deration without notice, for twelv s years beicre tbe oommenoement of the­ 
suit. 

[~00] Mr .. Miller, Q.C,, Mr. Wigram, Q.O" and Mr. Jackson, for she · 
Appelhrnts. 

2 M.I.A, 390=6 W,R. 3 (P.C.)""l Buth, P.lJ,J. 100=1 S1>r, P.O.J. !JOG-(Oontd,), 

deoiaton of the Patna Provinoial Oou~u rswwMd: bhah hba !ppellanb, (bbe 
present Bespondens.) without being subject to the payment of the pur­ 
chase-money, should be pub in possession or tha Mahal in dispute, and 
that nhe costs of bosh parties should be defrayed respectively by each, 

From hhis Decree the prssenb Appellant appealed to his late Majesty 
in Council, 

- 

- [181@:·· JEWUN DOSS sraoo 2 M. r. A , 400] 
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persons ''as an AZtnmgha-inam," which is a royal gra.nb, perpetual and 
hereditary, "to descend to bis (tbe gnnbea's) heirs in auooeseion,"- 
terms which olearh' convey a proprieba.r:y right The tera:! Wukf does 
nob once ccour in the grants ; which moreover contain no deolarabion oi 
trust whatever. Tbe Gourt below hss treaned hhis in a. way quite 
inoon0isbenh with the notion of ibs being a trust: the doctrine of a Oourb 
of Equity is hbis-'tbat if you want to fix a, trusb upon e. property, you 
mush show hhab ahe obj eat is certain, and tha.t it is giVen in such a. wa.y thah 
the person to whom ib is given upon brust shall nob hsve power to dispose 
of it for hie own. benefit. Ia the grSinb of she third year of Shah Alum, 
ib is said to be for bhe purpose of. defraying the expenses· of the frequeu~ers 
to and from him, ;he grantee. Now' bhi'e expiessi~~ is perfectly 
apprcpriase in e. grant bo a Dervish for his personal benefis, without 
implying a perpetual foundation for eleemosynary uses : indeed, the words 
are mere common-place terms,. and, in sbe abaeuee. of e.ny other 
expression, not suffioiem to render the douation a Wukf endowment. No 
proof whatever has been adduced, thab the property in question was 
Wukf property. 

UOZ] II. Now ~dmihting thta to beiva bee1' Wukj, oi endowed 
property, and to have been inalienable, still bbare is ··ei fatal objection to 
foe Respondent's claim; it never esn be said bhahH property is impropeily 
alienated, the pa.rby to undo the transaotion is the parson who conveyed 
ib, or even those claiming under him, etm more so when the AppeUanh 
insists the.ii he is s purchaser for a valuable considarabion without notice. 
Tbe Respondenb had po rigbb to sue a.b ~H, fo:r if this property was granted 
for charihe.hla purposes, and iea.Hy is of tba nsture of Wukf; the Govern· . 
menb, whose duty is to provide hha.t the endowments-· for pious and 
oharitable purposes be applied according to their real intentiona, alone can 
sue for bhe recovery of the Mouzas. 

III. The claim of the Respondents ls barred . by section xiv. 
Regul~,fiion UI. of 11es, li-QQ cle.uaea .t\r3~ IUlQ bbh:d, eQo~~Qn iii. Q-f 
Regulation II. of 1805; inaamuob as bhe property in Bispuhe has been 
held under a. (').ir bitle wibhin the meaning of those Regulations for 
upwards of twelv-a yea.rs before the instibutfot;i of the suit. These 
Regulations ere analogoua to our Statuhe of Limiba.tions, and: b:y .seobfon ii. 
of Regale.Hon II. of 180l5, it is perfectly clear hha,b twelve yee.ra ls an 
absolute bar to every hocty exoep] tbe <lo~errimenb, wbo -ma.y . ofahn for 
sixty years. Aa there was no a.ubborifiy from bha Governmenh for tbe. 
Reepondenti to sue for reaovery of bhe Mouzas, and the properby was . 
held,. and possession bad, by the Appellanb for upwards of t.welVE! yea·rs 
before tina·•anmmanilement' of&h0··911rn;··hrs·0ie.-I:m·-r9 l:iir.r~-a ·. an<Icoifolui:1ea 
by tbe Hegulablons. 

- [2 M. I. A. 102 ' v. SHAU KUBEEROOD·DEEN. 
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·Tbe objection next raised by tbe Appellants, namely, thab the 
speclfication Wukf is no6 bo be found in tbe grants, is of an exbremely 
striot and refined nature, -In Ma.one.gbhen's Mabomedan L1J.W1 Wukf ls 
defined bo be endowment, bha.b is, appropriation of · eereain properby bo 
religious or useful, or wbab we should call, generally, charitable 
purposes : * if land, as in bhis case, is the subjeob-ma.bter, the profits are- 

- - 

·- 

I. In reading the granb by Mahomed Feroksi« of the 14th of March. 
1717, no one for ai momen] can doubt bub tbab the land wa,g given for 
religious purposes: the words are, 11 A diguified and irnoera~iva Firman 
hss bean issued, that one lac of dams from Perounah. H1lvill11 Suhseram. 
]n sooba Bahar, which yields the sum of about 1,179 rupees to the Royal 
T1easury, are endowed and bestowed for bhe purpose ot defraying tha 
espenaes of the Kbankah, of Sheikh Kubeer, as an Alta.mgha graut," The 

·expression~ jg bbtl eeeond gro,nt are M~6h shrouger. and show th11t the 
royal donor aud founder, who was a. Mahomsdau, intended ib for religious 
parposea : ib sta.tes bhe.t a. cert ain sum is to 11 be fixed !H! an A ltamgha­ 
·in(~m bo. tbe ssnetified Shaikh Kiam-ocd-sieea: for nbe purpose of defraying 
the expenses of the frequenters to and from him, exempting bhe Iauds 
from the presen] assessment," The words, 11 bo descend bo she offepring 
in euceession, to be enjoyed by them," does not convey a. proprietary rigbfi, 
for it olearly is a. mere trus~, 11 for the purpose of defraying the expenses 
oi the Khankah," which specifies bhe object and purposes for which it was 
Eianted to the offspiring in succeaaion as the mode in which ib was to be 
b~ldi &a· the establighm~nfi c'oula nob bake care of itself. H is a granb for 
the Ehankoh, and bhe frequenters of iii; a. disbinct appropriatlori so- - 
religious and cbarljable purposes, very common in India, to the memory 
o1 some eminently religious or holy person. Here an actual trust is 
oreased : nhe gnnt is t9 Sheikh Kiam-ood-deesi as Siiiada-nashin, the 
superior of hbe endowed esbablisument, a. corporation sole, in the nature 
Uoq,] of a brustee; he has DO 'righb to apply a porfion to his OWD U88 ; 

he is a corporation sole to carry on bbe eababllahmenf ; be is not the 
person bo be benefited, he is only to give to it the effocb which the 
founder intended, he is only entitled to pa.rticipabe in ibs benefit as 
Sijjada·nashin, ll: 

- 

- 
The first question raised by she Appellfl.nii is, wbe [40:1] sher bbi~ 

~nn1orfiy is Wukf ~ b}ub mus] be governed by oha principles applying to 
grsnta of this nature provided for by she Mabomedan law. 

. ..... 
2 M.I,A, 390=6 W.R. 3 (E'.0,)=l Buth, P,Q,J, 100=1 Su. P,O,J, Q06-(0o11td,). 

Mr. Serjeanb Spankie, Mr. E. J. Lloyd, and Mr. f)dmund P. M core, 
for the Respondents. 

[18§0 JEWUN DOBB sntoo 2 M, r, Ji. 403] 
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§1Mao, Sud. Dew. a; 343. 2 M~o1iaghteZ1;8· Hindoo Law, 305. 1 StiaDge's 
!'.Rindoo Law. 151, 

,\ 
!I 
i 

t 2 Mao, Bud. Dew, R. 110. t 3Maa, Sud. Dew. R. il07. 

~Hidt:Jflt:i, vol. II., pp. 334 and aH, ~ranshted by Hamilton, Bee also Col, 
lG11JewllJ '1r book on the L1'fi' 1ind Qggu~in1~io; of ~l;l~ia1 p, rs. 

III. The J;ema.ining queaticn is the Umiba.bion, whioh is also un­ 
·'ilena.ble ; for ib is obvious bbe.b this propel'by, [406] being Wukf; comes 

,.._, 

- 

- 

- - 
- 

2 M1I1!1 390•5 W1H1 ~ {P,C.) == 1 Buth, P.O.J. 100= l s~r. P.C.J'. 206-(0ontd.). 

dedicated io raligious objects. The Hidaya,* a. hook of aubhority on sbe 
Ma.homedan law, treats largely upon Wukf, or appi:opria.tioc, as ib is 
there termed, which is declared, " in the language of bhe law, ho signify 
bbe a,ppropria.tion oi a parbioular article in such a. manner a.s subjects ib 
bo the rules of divine propsrby, whence bhe appropriato'r'a right in ib is 

. extinguiabed, and ifi becomes a property of God by the advantage of ib 
:esuUing to his creatures." Bub ib js unnecessary fJo pursue this argu­ 
menb further, as the case of Mussumat Qadira, alia~ Mussumma:ut 
Ummt, v. Shah .Kube1!r•ood·dwi, t hlliB Hilreaidy de~iQ~d thab this 11ary 
properhy now under dispute was Wukf, or. property appropriated bo 
religious purposes; that by the use of the word Inam in a royal gra.nb, in 
.did nob necessarily follow tba.b Ohe property speeified was con· [4'05]veyed 
in absolute pro·prieta.ry right, if from the general benor of the insbrumenb 

,it could be infefred that a. Wukj, or religious endowment, was 
inhended. Kulb .Ali Iloossein v. Sy/ A.lit was to bhe same effect. Tbese 
oases dispose of t_be whole question ; they are most distinob a.ubhorHies 
tha.b bhe word Wukf, in a granb, is not necessary in order to constisute a 

.:i;eligious a,ppropr.ia.tion for charitable purposes, provided the na.ture of bhe 
t1muro be to be interred fraw .Qb!J nM\tre of the gre.nb. Tbe same princielea 
prevail in the Hindoo law.§ This then being the law apEJlioe.ble to this 

-speeiea of tenure, it follows th&t tbe lkro.r-na.mah or deed of conveyance, 
whe~her eondisional by way of rnorbgage, or absolute by sale, by Shah 
Bhumsh-ood-deen was illegal, and consequently void. 

II. Tbe point raised, bha,t i;he A ppella.nb's father wss a. purchaser for 
·va.lu&ble conaideraticn wishout nosice of the trusts, is untenable, a.nd 
,ca,nnob be insiatad upon here, .inasmueh as lb was never raised in any of 
the plG.a.dings in the Oourbs below .. The .Appella.an's father bad every 
opportunity of invesbiga.ting the title of sbe lands, and seeing hhe nature 
ol ihe gran6s ci'MMttg nha trugbg : if wa osn 9U0088d in showing '11,ftiU ~bi~ 

;J>roperb)? is Wukf, or property devoted bo oha.rita,ble use, and iillPl'a~li3ed 
wi!ih a.cha.rita.ble trusb: if abe Appellant purchased withoub nesiee oi the. 
trusts, even supposing he gave a. valuable consideresion for bhe subjeob of 
the puroba.se, he aould only take ib subjeot to the trusts, and would 

. himself beoome' a trustee. 

[2 M. I, A. ~06 v. BEl~H KUBEER-OOD·DEEN. ·Jato] 
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within the exceptions contained in Regulation II. of 1805. It is imper- 
tant tc consider tbe ehareoter of the Respondent, which makes, as to 
him, the question of time immaterial : the Respondent was not proprietor 
of tbs Mouzas, his appointment of Mutwaly or busbee of the Khankah 
by Government was nob till the year 1819, when he alone became 
competent to sue for tbs recovery of these lands ; therefore, bhe ordinary 
limitation of twelve years does n9b apply, as there was no one before 
tbait time oornpstsnb to fulfil tha bnrnte. lb i~ olaarly laid ctown, wibh 
reference to Engllah suits, thab if there is no party compesena to entertain 
a suit, no time will run. Murray v, The East India Company.* Nothing 
appears io the proceedings to negative the presumption that the Bespon­ 
dent, the Plaintiff below, WBJS duly authoriaed to institute the suit on his 
a,p~ointrnent se Mutwaly; and being so authorized, he was competent bo _ 
ins!iituta M:rn proceedings in his own name as Mutwaly, or procurator . of 
the donor. Regulation XIX of 1810. 

Mr. Justice BOSANQUET (February 15, 1841} : 

The , Respondent in this osse, QQ H~e l 7ub of Sep~amber 18ZZ, oom~ 
meneed a. suit against the Appellanb by plaint in the Provincial Court of 
Patna, bo recover certain vitlages, alleged to have peen inalienably anpro­ 
priated by royal grant to the suppor] of a Khasikah. or religious house, oi 
which the Plaintiff was the superior or Siiiada·na.shin. 

These villages, on the 27th of January 1807, were transferred to the 
Defendant by Shah Shumsh-ood·deen, the Plaintiff's fa.bher, then the 
Siijacla-na~hin, as a aeourib:y for the repaymen] of a. loan of rupees [407] 
23.501, which transfer wa.s absolute in form, but of which a. defeaaanca 
(Meadi·ikrar-namah) waa executed on the same day by the Defendant, 
1:md l)l'OVid~~' hhait H the sum advanced sbould be repaid on or before 
May 1809, the sale should be void ; if nob, tha.b the villages should 
become the absolute property of the Defendann, On the 2oii of Februa.ry 
18 LO, Shah Shumsh-ood·deen, in conaiderablon of a further sum of 
rupees 5,000, executed another Inatrument, Ik1ar-namah, purporting to 
convey the villages bo the Defendant abaolutely, -and on bhe 5bb of sbe 
same month Shah Shumsh·ood-deen died, 

Oil bhe pa.rb of bhe Plaintiff it; was contended thah the property in 
question being granted for the maintenance of ~ rQlf 5\Qiri~ eeVfibliabmtmfi, 
was to be considered as Wiekf or appropriated, and bberefore inalienable ; 
hhat if nob inalienable, the transfer of 1807 was conditional in bhe nature 
of a mortgage, which, by the Bengal Regulation XVII. of the year 
1806, could not be Ioreclosed or made absolute withoub baking. eertain 
proceedings, which were admitted nob bo have been taken in this case ;. 

2 M.I-A. 390=- 6 W.R. 3 {P,G.) = 1 Sutb, P.O.J. 100 •"1 Ssr. P.C.J. 206~(0ontd.), 
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that bhe transfer 'of 1810, which purported to be absolute, in oonaideration 
.of the payment of rupees 5,000, was frauclulent and void, having bean 
made by Sho.h Shumeh-ood-deen in his last illness, and shortly before bis 
death, and consequently tha.t the transfer of 1807, which was originnlly 
conditional, had never become absolute. 

On bbe parb ol hbe Defendanh, ib wa~ Mlli~~d~d. thn.t hhs rrrnvm~ty in 
question was not Wukf, bub a proprietary interesb given by royal 
sut.bority to the grantees and their heirs as hereditary property, which 
they were Bt liberty to dispose of; bh at the trans! er of 1807, admitted to 
be conditional, had, by the sale of ['k08] 18101 become absolute, not­ 
withstanding the omission to take the procsediuga prescribed by 
Regulation XVH. of 1806, suoh sale of 1810 being bona fide; and 
further, that having been made by Shah Shumsh-ood-deen, heir of she 
persons named in tbe royal grant? as grnntees, tbe rigbt of the Plaintiff 
to sue for the recovery ol bbe vH!a.ges was barred by lapse of ti.me, rnor~ 
than twelve years having elapsed from hhe time of the sale in February 
<1810, to the commencement of the suit in 1822, for which Regulaticns 
III. of 17'93, and II. of 1805, were relied on, 

The Plaintiff appears to have been under age ab she death of bis 
father in .1810, but in 1819 ha was appointed by the Governrcent to he 
Mutwaly or manager of the establishment, and Sijfada·nashin or superior 
thereof, at which time it is to be presumed that he had attained bis 
ma.jo:rHy. 

'l'l;>f;) vill~ges in- question were 6rantea by two royal Firman», the 
first by M"ahomed Feroksir, Htb March 1717, the second by Shah A.lum, 
i3hh October 1762, 

The first of these instruments shates, tbs t s. Firman bas been issued.. 
tbab one lac of dams from Pergunnah Havilly Suhseram, in sooba Bahar, 
which yields tbs sum of about 1,179 rupees to the Royal Treasury, are 
endowed and bestowed for the purpose of defra~ing tha expenses of the 
Khankah of Sheikh Eubeer, Dervish, as an Altamqh.a grant, and hbst ib 
shall be established according to the specification made therein. The 
children of the Sovereign, the Amirs, and those who branaa.ot flhe aff airs 
of state, and the Jagkiredars and their suncesaora, are enjoined to 
relinquish she said dams bo the afor·enamed individual for him to 
manage and controul, and to descend to his heirs in succession from 
remove to remove, and they are (~09] required to consider the grant in 
every respect exempb from all ·contingencies, and not to demand from the 
said person a. fresh Sunud annually, Upon bhis inasrumenj a memoran­ 
dum is endorsed, tba.t one lac of dams have been granbed by His Majesty 
as an A.ltamgha, for the use and expenses of bhe Khankah of Sheikh­ 
Eubee«, Dervish, 

-r ,,, 
/! 
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A similar Peruiannab was granted on the petiti911 gf Sheikh Kimn. 
·ood.deen; hb~ son ol 8he~kh Gholam Shurf ood-deen, a.f~er the death of his 
father; and it is declared that Sheikh Kiam-ood-deen is essabliabed in tbti 
Sifiada· nashin in the same manner as his father and grandfa.~ber were, 

The second instrument of the third year of Shah Alum, about the 18th 
·of October 1762, is a grant, [UO] nearly sirpil~• ii.lform1 of two faog n.~d 

·!;~hby.one bbousand dams, the produce of which is rupees 3,000, to be 
-fixed 9.s an Alta.mgha·inam to bhe sancnfied Sheikh Kiam-ood-dee«, for bbe 
purpose of defre:.ying the expenses of the frequenters to and from him, ex· 

.empting the lands from the present assessment and from all tba.b ma.y be 
realized tbereout by his good management; and the children and Viziers, &a., 
of the sovereign are enjoined always to maintain and uphold the said order 
and to relinquish the aforesaid dams to them, to descend to the off spring 
in succession to be enjoyed by them, and deeming tpis grant free from 
.bhe oontingenoy of altetetion or change, the public officers are not to 

.. demand e.ny~qig~ from them upon tha aMre of revenues or ehargea, and 
.. to oonaider sbe grant free of all Dewanny taxes,· or for a.ny writings 
wbabev~r made on account of the stabe. Deeming this a. full and positive 
Iniuneslou, bhey are not to demand a. fresh Sunud a.nnue.11§, nor deviate 

.. from sheae royal and munificent orders. 

Upon bhis instrument, a. memorandum was endorsed that 281,000' 
-dams have been granted by His Ma.jesby in Pergunnah Su4seram, &o,, as 
·an Altamgha·inam &o Sheik.h Kiam-ood-dea» for nhe charges of the Fakirs. 

Tbe proceadinga in ancjber suit OOWID6DQQ~ by -~ha Plftiilbitf on the 
.Sbh ol April iS21, against Mussumat Beebu Ismut, the widow of Shah 

. .Shumsh·ood·deen, to recover from her certain other villagea oompefaed in 

.she same royal granhs, and claimed ss Wukf properby, were pub in wibh 
252 

The terms expressing the grant to have been mane for the purpose of 
,-... meeting bhe oharges of the Khankah, and bhe travellers who frequent tbs 

-Sheikh. Eubeer, Dervish, are repeated several times in bile endorsemeat, 

! 
i 
j 

+ l 

:J M.I.!, 390• 6 W.R. S (P.O.) =1 Buth, P.q.J. 100= l Sar. P.0.J, 2.06-(0or.t.i,}. 

In 1744, on nhe petltioo of iS~~ikh Ghotam Shu,f.M&.deen, bbe grand~ 
son ol Sheikh Kubeer, who bard succeeded him as the Sijjada·nashin, ~ 
Perwannah waa granted by Mahomed Shah, enjoining the Chouidries, 
culsivators, &rJ., to consider the se.id one l1JJ0 of dams as an Altamqha-vnam; 
by virtue of the Perwannak of His Majesty, for the purpose of being 
appropriated to the charges of the travellers to and from tbe Khankah of 
bhe said Sheikh Eubeer, as it ssocd before, to deseend to tbe offspring in 
succession, and bo refrain from taking from the said Gholam Shurf-ood­ 
deen, as was the rule before, the true and fair revenue payable to tbs 
sta.to, and the Dewanny taxes, and enjoining them nob bo devia.te from 
what may Q~- f~r ~bfl bsn@fit nf the person lo question. ' 

- 
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the Decree of the Sudder Dewanny Adawlu» of the 24th of August 1824, 
in which proceed0ings were set forth certain opinions of native law-officers 
:rsapecting the nature of Wukf property taken under th~ aubhodty ol Lhe 
Oourn. 

[411] The present cause being brought before Mr. Fleming, bhe 
Tbhd Judge of the Provincial Oourb of Patna, on the 29th of December 
1825, he dsjerrnined, tbat as the disputed villages had been sold con· 
(Jitionally, and tbs conditions of Regulation XVII. of 1806 not fulfilled, 
the transaobion could not be considered a bona fide sale ; that the second 
Ikrar-namah, exeeuted by Shah Shumsh·ood-deen, the date of which (be 
trnid) wae one d&y only before the dMbh of ijba uict ~(lah, which. faob1 he 
says, the Defendant does nob deny, is invalid, in addition to which, 
acnording to bhe decision pronounced by the Sudder Dewanny Ada.wlut, 
(s.s., in the suit agaiosb Beebu lsmut,) a conveyance like this is not 
legal. On considerabion therefore of all the circnmstanoea, be considered 
tba conditional sale to stand in tha character of a i:norbgage, that.H was 
therefore necessary to take an account of the produce of the villages 
and of the principal and interes] received by the Defendant, end there· 
fore ordered him to file the Wtisilaut papers. 

On bhe 9ad of February 1826, the Defendant · presented a peMbion bo 
t~~ Provincial Court, tbe.b witnesses. might be examined in regard to the 
second Ikror-nomah, The cause coming on again bef~re Mr. Fleming on 
the 19th of September 1826, he determined, bhab as the grounds on 
which the Ikror-namah; in question bad been rendered null and void 
bad been recorded in the proceedings holden on the 29th of December 
1825, no further orders could be passed on hhab head ; but on the 
Plaintiffs statiog that the accounts of ·fibe Defendants were errune­ 
ous, it was ordered bhat bhe proceedings should be suspended: and 
Mr. JJ1lemin3 having, on ibe 18~b of November 1826, expressed suspicion 
respecting the genuineness of tbe aecoucts, thcugbb proper bo [4J2] give 
time to the Plaintiff bo falsify them, and as be was going tba eirouls, 
he directed foe cause to be brougbb on before the B'ourtb Judge, before 
whom another cause eonnecled wah uha pressnb W&8'~$bdl~~. 

On the 256h of .April 1827, Mr. Steer, the Fourth Judge, ordered bhsb 
an inquiry into the accounts should be msde nhrough &he Oollecsor of 
Zillah Shakabad, and a. return was made by the Oollscsor, the pa.rbiouJars 
of which ib is nob necessary to notice. 

On tbe 25th of June 1827, Mr. Steer pronounced the foHowing 
judgment :-That if the conditional sale writing had stooa, in thab case a 
bona fide sale could oob have been effected wHboub aobing up to bhe pro­ 
visions of Regulation XVII. of 1806; bub as the conditional sale did not 

~'3h11.nd, by Sh.~h SlmmBh-ood-degn havin~ fiabu Mi Iurther sum of 
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lab. Wh~ii~~l: .i~/rnh Shum6h ooch];eern, uhs vil!!tcl<t© in (lU99tion bgink 
Wulcf (aip9rcpr.i9Jtad) pl'opei~y, ha d 01· hs.d nobbbe right of e.lienabing such 
WuJr,f (eppropi."fo.~ed) propsrty, either by Bye·bil-wv.,ffa. (conditione..l eis.tei. 
loy Bye·m6ady (11bs:."1lv.~a sale), or by any other sort of asslgnmens. As to 
which ha ss,ys, " The Fu,twfJ., u~,w opinion) of the fa·w .. officers of this 
Court [~ l~] makes bhis point o1ea.r a.nd mauifesb1 viz., bhi;,b a Mutwaly 
(prooure.bor) ha.s no righb bo a..lienaibe Wukf {or a.pproprja.ted) property by 
Bye-bil-wuffa (aondibiona.l sale) 01· by &ny o~her kind of bra.nsfer." 

254. 

I 

j 

t 
- ~; 

Tbe Plain ti.ff ha.ving appealed from this judgment [ 413] to ahe Sudder 
Dawannv Adawlut, tba appeal cams on before Mr. Ross, Judge oi bhe said · 
Oour~i. on fihe :JOtn of Jmtuttfy 18HO, who afber Sh!>Jting the conditional 
and absolute bills of sale to ohs Defendants, the deabh of Sluxh. 8humsh· 
ood-deen, and fihat after his death his widow, Mussu,inat Kadi1·a, (BeeJ1y 
ls?nut,} held posseseion of ahe vil!b!Jges menaioned in the two Eirmans bill 
1819, uogeilher wibh other propsrby of the deeeased as Malikeh or 
proprietress ; bha.t in 1819, the Iccal agenba knowing tbe villages men· 
tioned in bha bwo Firmans to be Wukf properhy, appropria~ea to religious 
:i;n.wposes, appoinbed the Plaintiff to aheir managemeut as proeurabor, 
who ii:fstituoed a, sniu against her for these villages sud others acqulred 
by the profits or bhem ; and thah having proved their appr9pria.ti9i;l tQ 
rsligious eudowments, (Wukf,) he obtained a Decree, whiah Decree, as 
prco] of bbe 1-woperty being an appropriation, 1• Wukf,) was affirmed by 
'ohs- 8t:?ik1ar Dewannv Adawlut : tW£Y a,fbsr gte.ting nb.e proceedings iusti­ 
tuned in nbe present suis, be prnea&Bed tbus:-As the villages in dispute 
wers oc the number mentioned in she !two Eirman«, aeeordiug to whiab 
F·i·r~ncsns, en proof of 'Obe villsges being Wuk], (P.,ppropri11ted,) the case 
No. 2,340 (jJ!JussumfJ:.t Kadira, AppeE~nt, ag<1t!nst Shah Shwnsh-ood-deen, 
Re.spoodem:1,) was decided by (;hi!! Courj on the 24th of A.ug·ust 1824, 
hence In this ease ~we !l)oin.~0 demand ecneideraalon :- • 

2 M,LA.. 390=6 W.R. 3 (P 0,)=l auth. P.O.J. IOO=l 8e.r. P.O.J. 206-(Gontd.). 

rupees 5,000, and returned to the Def en Gant nhe Lkrar-namuh. which this 
individual had executed, which olrcumsaauoe had ta.ken' nluce more ~ban 
fifteen years, reckoning ~o tha period tine suit wa.s brougbt, justice demand­ 
ed iJbtl,t.., after the lapse of so long a thne, the Defendant should not be 
deprived of tbe fu!l and final bona fide sale : tha.t aHer the period of 
limil;atiou bs.d sane by, ~ba ~foll nbBJb the Ikrm·.cn.a.mah, d~b~d the 9nd ol 
F1rJb;·1u1,r(y 1810, wes wrilJ~en only one day before the demise of Slw.h 
Shumsh-ooe,l·deen, could not be admibtsd : ths,-t uhe villages had been sold 
lri the character of a bona tide sale aitei· she period or a coudibional sale 
expired ; and tba.u the grounds on which these · Iunds were deemed not to 
be a Wukf endowment had bean recorded in bhe proceedings holden in a 
cause No. 803. Fol· !ihe~e reasous he ordered ~ha..P the Plaintiff's claim 
should be dismissed with oosts of 'sult. 
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- 2rdly. He.3aya, "Tba~ from the 2!Jd of Februa.ry 18W, ~he (fate of 
ibe Ikrar-namch. (s,greeraent bond) executed by Shah Shumsh-ood-deen, 
more nhan bwelve yearn bad 01.apsea ; tbal; Mussumat Ktuiira. bis widow, as 
Ma.l'ikeh fpro~nfotress), Jrnld poesesaion of the property libab had been 
seized of tbe aforesaid Shah, sud t:rnt Shah Kubeer ood-deen, in the 
roonuh o£ April 1819, h&d berm appoinbed Mutwaly (prom.n;;t1)r), ~gi'.'.98a;My 
~o ~hg ordgr~ o[ the ~QO?,l a gen ta." 

Under ~besa r.ircnmst9,rrnes, be stf~bes the question to be whetb8r she 
suiil cf the Plaintiff iR ox is non wort by of being entertained b-y the Ccurb ·; 
and pronounces bis opinion, tbe,(; H from the da,~e of the seisin by ii person 
who believed she seller .ho have power to sell, and no usurpation or fraud 
was Impubsble to she seller, hhe right of the person seized would be well 
fo1.mded, agreeably to section iii. of Regule;bion II. cf 1805, and be states 
·~hs,t secnion xiv. o! Regu!aliion UL of 1793 would a.[!)plv ~o bis eaae : that 
sbe ab8,,lute sale of tbs 2nd of Februaru 1810 was fuHy kJ:ro?ed, and 
neither the Plaintiff nor any one for him, rforing the twelve years, de­ 
m&nced lli~ right;, nor did Defendant a.dzni] it or promise payment, nor did 
ube Plafotiff advance his claim in any Courb; f . .hah ~he Pfo.intiff did nofi 
appear to have been prevented by minority, ha.ving attained tbe age of 
majority in 1819, when be was appointed the superintendent oi the Wukf 
;property, three years before the commencement of. the suib, and ubat with 
reference to seetion xiv. of Regula.tion HI. of 17931. his claim was beyond 
bb.e limia of cognizance. [~15] As in this case, however, Governmenb 
was neither Plaintiff, nor bad the Appellants its sanction for insbitutiug 
she euHi, henee, in his judgment, sei;iliorn ii. of tbs Regulation II. of 1805 
cannot be u,ippiied ~o shis case, still, &.ltbough the Governmsns was nob 
Plaintiff, ya(1 in consequence oi the pro~iar~y b. question· being Wulc], 
or s,ppropria.Md P!'Ol,H.lti1!J, IH.Od tbtJ !'1111inbiff s,l'.)peiinhed Mut·~i1a.l?.J (p1·ncu~ 
:c!t,ilor} by Governmens, for the ma.Deigsm.Gn~ of ~be Wu.V (appropidated} 
propertv, whiob is con Re orated for tb6 e11hdahnnent of trs..veBers1 be 
thought thsre wiH:J reascu !io quessicu wbeiJloer the ];')l'Cl'dsions or secsion H. 
Ragula,i;im.1 H. 1Got1M &Jfeinb such 9, case or nos : tba.c up ~;o tb,z pr<=isenh 
;parfod, no case ot th~ kh:i<l baa ever been f;ried by the Oourt, consequently 
tbe passing c.{ a final order in this case by one Judge did no~ appear 
expedient. H was bhe:rnfore ordered, the.t ~be par,icrs for a fin&ll order 
should be laid before the ·awo cuber Judges or the Court. . 

Mr .. T·tmibuil, anctb er Judgs of the Sucfr]sr DawS:~HlY A6a:wrut1 

!h~fl.'.H.11.~ whom she Q,1~~~ Wf!.B hrcugb t, hfkvh:ig aiflernd in opinion from 
Mil°. Ross, 'on bhe 11th of Februaru orderer] the papers to he iaia before 
another Judge. Accordingly it oame heforn M1:. Leicester and hhDsalf on 

·the 18th of Fabrne.ry 1830,. who a.f ber stating their opinion. that Mr,. Steer. 
had no power to decide the case singly in opposition bo hhe opinion of 

255 
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Mr. Flemiino, bub bh!Lb ha ougbb eibiiar bo have poatponsd the oas~ till the 
return of Mr. Fleming, or if he thought the inquiry by Mr. Elemin«, 
ineomplete, to have recorded bis opinion, and referred the case to 
the final order of annahar Judge ; that his decision, founded on 
the autbenhicity of tbe Ikr ar-naman of the 2nd February 1810, 
which he pronounced to be aunhenslc, without evidence, and of 
the verity of which strong [416] suspiuioua appeared, was indeed 
ext;ra.ordina.ry: since bberefore the Decree of the Provincial Court could 
not be sanctioned, ib became neeeasary no inquire into the merits of the 
Plaintiff's claim, and wiah tbafi view to consider, First, whether "'Q il!6" 
qtliry in rage.rd bo bba lkrar-namah of the 2nd of February 1810, in order 
to remove the objection of ·the Respondent by calling for evidence . of its 
authenticity, was or was nob necesaary. As to whichbhey say, .. In our 
opinion, an. inquiry in regard to the inatrument in question is neither 
ner::assary nor beneficial h-o the cause of tbe Defendanb : for in the evenil of 
tihe insbll.'tment in question on Inquiry proving valid and aushenbie, yeb tha 
sale by the late Shah Shumsh-ood-deen. of the villages mentioned in ilhs 
instrumenb in question is a.lbogebher improper and Illegal : for ehe vmagel3. 
in question are proved to be of the number of hhe Wukf or appropriated 
vmases. Io sueh -~. w"G~ bh6 doOB!i8Bd Shah had no power by law to 
alienate them." 

Sacondb. Wh~ther bhe claim of the Plaintiff, considering the lapse 
of twelve"years from the data of she Ikrar-namah, was cognizable by 
the 0(-,l.lr_b. On bbis question their opinion was, '1 Tba.b independently of 
the circHimata.!loe, that up to the present date the lkrar·namah of Bye'.bat 
(absolute ·sale) has not bean proved in such wise es to ebsnge tba aspeob 
of the first or Bye-bil·wuffa (conditional saleL and tha.t there appears no 
ne~essity to take evidence in regard to its a.uthentioi!iy, in consideration 
of Shah Shumsh-ood-deen having no power to alienate the vrnasas in 
digputg, ~1sb ths IkMf-1-!cmu;,h hi queation, even if ib were proved authentic, 
could pob bar the claim ot (;he AppeHa.rdi, because bbe Appelf-e.nt wes 

· a,ppointed by the Ioeal a.gents to the offices of the Mutwaly (prooura~od 
[U 7] s.~d Biiiada·nashin- (superior) of the Khankati or monasbe~y of 
Sheikh Eubeer, Dervish in 1819," In is obvious there~nre, they say, 
that flora the data of bis a.ppointment, only tbe superintendence of the 
vT/uisf (approprimbad) villsgee, apperbaiinir.tg to the Ehankah. in question, . 
devolved to bis care: and previous to th21t time ha ·had no concern 
whatever wibb tbe..n mabber. In auoh a case, agreeably to the intenhions 
of section xiv. of Regulation IU 9f 17~31 the olaim of the· APD~lltbti in 
every ~ay appee.rs worthy of being .entertained by the Court. 

Thirdly: They sa.y, II Although according to usage in oases of Bye. 
bil-wu.ffa. (conditional sale) ib behoves thaib the purchase-money of Bve-bil· 
wi,ffa should be eaused to be paid by the Plain bi ff ho bbe Detendent, afber the 
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lather shall have.acconnted for tr~e Wasilaut {mesne profits) of bhe villages 
in dispute, yet:a·s tbe~esti2.te in question was la· khirai or rent free, and a, 

profitable one, :ana[has moreover been in the possession of bbe Respondens 
ever since she year l806·7 up to tbe present time, a period of sixteen years, 
ib is 'f')cesu mable, tha.b in such B length of time the puroba~e- money 
{principal and interest) musf have been realized b~ tha 'D~faaaant f~om tbB 
Mahal (dis trioh)~in quoasion. For this reason, and also in consideration 
of the seizin of the Defendant in she property in quesbion being illegal, and 
bhe pa,ymenh nob~·!ying in the Plaintiff, who is the Mutwaly (vrooura.hcr} 
and superintendenb, an ascert alnment of hhe Wasilaut. (mesns profise) is 
deemed unnecessary ; bub rather with a view of putting an and to the 
dispuse, and she suffet~g of the parties: i~ is deemed proper 6bab neisher 
the purehase-monsv be caused to be pa.id by the Plaintiff to the Detendsns, 
nor th.! [-11a] Wastlaut monsy be dtiM~na~d of the Dalsndan] b~ nbe . 
Plaintiff." 

The Court theraforn daersed in favour of the Pla~ntiff's claim. 
raversing the declsion of the Patna Court; and directed the costs of· tbe 
;parties in both Courts bo be defrayed respeobivaly by each. 

Snob being the determination of the Court of Appeal, their Lordships. 
are to consider whebher thab Gourb has determined rightly. First, thai~ 
villages contained in the royal grants were to be considered as Wukf, and 
therefore 'In alianeble in a.ny manner whatsoever. Secondly, tbati not­ 
wibhsbncHng the lapse of time, the Plainbiff, in bhe character of Mutwal11~ · 
to 'wb~ch he ha.ct been appoinbed by Go\f~PHM~n~ •in 1819. WQQ entitled to 
recover bbcee villages. Thirdly; thaib as the possession of them. by tba 
Defendant was illegal, and as she Plaintiff was nob the debtor of ~ha 
Defenda.nba he was nob bound to repay the money advanced. Wihh respec~ 
60 the desermtnatfon that the Plaintiff oughb nob to have 8.ny account of 
bhe mesne profibfi, e.s the Plaintiff himself has made no oompla.int1 ib is 
unneca.sssry bo consider it. · 

! 
The quesricn whesher bha proper.by mentioned in fihe two royal grants 

: .. a. a. :.n .. 

1. 0.lh~·.a.· 

·e···c·.··b···.o.on .• ·.v:1.d. m. •::di. 1 .• :. :. e·W·d·."·.ok···ai. ~:.~l .. 8~:.b~. ··0·r ..... ·~. :.!~ •. t.-~.J.:~.~·· ... ~. w. ·P.·:. e·. =. =~~ia.i:. :~i·:.) a~ai~aft .M?J:9,RU~maiut Qadi'l'a; and tha opinions of bbe DitbiV8 l8lW•Offi08fQ 
ha.ken in tha.f.l cause being found to be oontradiobory, ib became aeaessary 
to oonsulti tiba Eutaoa« of lawyars in oases formerlydeoioed by the Courb 
respeotiing Wukf eadowmenss, and the deelslon of bbe Sudder Dawanny 
Arfawlub of flhe lab of March 1814, in bhe case of Kulb A.li Hoossein v. Syf 
Ali, togethe!" with a Futwa of a former Kazi.ool-Rouzet of the [419] Budder 
DewBJnny Adawlub and of· the J!loofti of than Court, were referred to. 

The terms ofbba Firr11;ana of..4 ulun Gkeer in bha.t cause ran ~hus : 
16 

As it has coma bo bhe knowledge of Bis,.Majesfiy, bha.fl agreeably to a 
251 ~ 
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Bunud, furnished by the Hakims, eerbaiu iJlouzas sltuase , ac;, have been 
appropria.ted for bbe purpose of meeuiog the charges of 'Fakeer« and students 
of she Madrissa. and bhe Khf1.nkah sud Mu,sjid of Moolla, Dervish Hoossein, 
son of Moolla Gholam Ali, and the aforesaid individual is hopeful for the 
royal munificence antt lavour, his Ma.iesL:v;s ro~a.l Mmro!rndg &r81 that in 
nhe evenb of the aforesaid. Mouzas being in abececunetion and eujoyment 
of bbab individual, the whole of their Mouzas shall coneiuue as they for· 
merly were a,b Jumm« of 15,000 clams Crom [sueb a. date), in the character 
of a. Maddri,d Mash (aid for subsiatanoe) 1 according to the tenor of the 
gra.Qt ; and in order bhat he may apply the oroduoe ·af these Iands to meef 
the charges of the sbudenbs of his Madrissa and Musj£d, and t;be nresens and 
fubure Hakims, the A.mils, &c.:;,_a.re enjoined to relinquish the Idcuec in quea­ 
tion bo bbat person's ocouoation, to deem them Maaf1 (exempt from tax,) and 
bl6~ned with ths pen in every rnapMb1 t»t1d X.Qb tQ require of him a fresh Sunud 
annually. Should th'lu individual occupy s.nvthiog in an:y other wa.y, they 
are nob to oounteusnoe him." Upon reading the Firman, the;Kazi-ool­ 
Roueat a.rid the Moo/ti gave their Euiuia as follows: "As in the Firman . 
ibis wrihben tha.b the produce of bhe lands speoified therein is to be applied 
to meesebe ohargea of studenjs of Mailrissa and Musiid of Moolla Dervish/ 
Hoossein, and as ifl is not wriliben bha.fJ nhe said· Moolla shall a.ppropria~a 
the produce to meat bha cba.rgas of pis family and children, or bha.t be 
shall e[!joy the [420] same wibh bis family ai~d children, ib sherefore 
appears to us. bba.t bbe Ianda in quesslou have been paid as Wukf in the 

.chm.obo.r of M~adGa Mash, and are not liable to sale or gHt." 

Agreeably ho the abcve Euiuia, the Judges of the Sudder Dewanny 
Ad~wlub decreed tba.f.J the litigated lauds eonasined in the Firman. in 
question were a. Wukf endowment, a.ad were noli disposable by se.ie or 
gifb; the grounds of which Judgment (it is said) are fully shated in tbe 
Decree of the.t Cours, under dabe Maroh lsb, 182.1. 

H ia to be observed, bha.t the word Wukf was not mentioned in ths 
F·irman, and that the individual on whose appllcabion the granb was made, 
Moolla Hooesein, was expressly nsmsd. Io the report of this ease, 
rn M<MQTH,gff.tenl HO,) ibis said t;he.b bhe terms of the Firman declared tbat 
~be geoera.l aunerinaendence of bba resoureee should b& oonBded. Lo· 
Dervish Hoossein, and should ram ain vassed in him, his heirs, and aueees­ 
scrs ; or other prooarby to pioua and charitable purposes is sufficient 
ec constitute Wukfi wibhoub bhe express use of bha.~ berm in the granb, and 
tihe.Uhe alienation of such prop~rl;y, from she purposes intended, is illegal. 

Af~er referring bo tihis 'eaae, sud bha opinions of the Iaw-offlcers, bhe: 
·Sudder Dewauny Ada.wlub, in the case of Mussumma·u,t Qadita v. Sha.h­ 
Eubeer·oOd·dBen (3 Me.0.1 Sud. Daw. R.,''407,) appear to have desermined, 
~hat! notwithstanding tba use of tihe words "Jnam" and u Al,amghai'' in 'J:ui 

25S 

......... 
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royal grants am;I the mention therein of the persons upon whose petition the 
.:grants were made, yet as these grants appeared clearly to ba.ve been made as 
expressed in the pebibions) for the purpose of maintaining [421] e, charitable 
insbitution, she persons named were nob to be considered proprietors ; ~hat 
the este.blishmenb (the Khankah) was the real donee, and nhe persons 
named were only Mutwalies of the Khamkab ; thn.b a, Mutwaly h018 no 

,righb to alienate, and consequenbly hhab the transfer by gift or osberwise 
by Shah Shumso_od-deen was illegal, 

This decision Is.in sccordance with the doctrine laid down i;g Urn 
Bidaya, book xv., of Wukf or appropria,bion, Hamilton's traualation, vol. ii., 
pa.ge 334:, where ib ls said, '' Wukf " in ibs primitive sense means 
11 desention." In tti~ language of the law, (according to Haneefa,) ib 
signifies bhe a.ppropria.tion of any parbieular thing, in such a wa.y tha.b 
hhe appropriator's right in ib shall continue, and tha.!:J the advantage of ifi 
go to some oha.rbia.ble purpose, in the manner of a loan. According to 
the bwo disciples, " Wukj" signifies the appropriation of a. fParofouia.r 
article in such a. manneraa subjects ifi lio the rules of divine property, 

.wbence the appropriator's right in it is extinguiahed, and ih becomes a 
vroosrby of God, by ths 1tdvanbaga of i~ ~~gnlbing n~ hig e~~11,t1.211M. Th~ 
~wo disciples therefore bold aopropria.hio.a to be absoluae, though 

-differing in this, ·the,t Aboo Yoosaf holds the appropria,tion to be absolnte 
from the moment of ibs execution, whereas Mahomed holds ib to be 
abaolabe only on bhe delivery of it to a. Mutwa,ly, (or procurator.) and, 
ecnaequenslv, tha.b it ca.nnob be disposed of by gifb or sale, and that 
inhedta.nae also does nob obsain with respeob bo it. Thus the term Wukf, 
in its liberal sense, ecmprehends all bhab is mentioned, beth by Haneefa, 
and by the two disciples. 

Age.in (page 3!14) ib is s~id, " Upon Ml approprlatlon becoming valid 
or abaolube, the sale or transfer of the ~bing ap~rooriated is unlawful 
ILOOOl'ding fiO 'o.ll la.wygrg .! tb.a nraMfa~ in '1t11A.Wfttl, hMM:tse of [U2] a 
saying onhe Prophet, I Bestow the a.o!mai land itself fo chariby in such a 
manner bhat ih shall no longer be saleable or inheritable,' " 

If°the da~ision in the case of Kubeer-ood-deen v, M·ussumo.t K~dira was 
correat1 it follows bhab the transfer in this case, whether eondislcna! or 
absolute, by bhe same person (Shumsh .. ood-deenl to bhe Defendant, was ma~ 
gal : also, secondly, wibh reape·at bo the lapse of time, tbe Plainetff, no~ being 
~he propriebor, had no rigbb to sue for nhe recovery of the vilb;ges as 
his own; accordingly, he preferrad his auib ss Siiiada-nashin, hs.vi'!g 
been "1ppoii;i~oa Mu,wGiy ig l6le, II!id }2() BUGOfledfJd es heir of hi& 
fabher to a. proprieta.ry righb hi tbs villages, be mighh have been barred 
by the .. i.psa of -bw&lve yea.rs, · a-oeardln'!l to secflion ·· xiv.• ·of R~gutatio-i1 

.III of 1793 ; but having no dgb.h excepb g.s JJ!utwalyi he stood in & 

259 

.. 
I 

2 M.1.A. 390=6 W.R. 3 (P.O,)=l Buth, P.0,J, 100=1 Bar. P.C.J. 206-(0ontd.). 
- "' s)I.m KUBEER-OOD-DEEN. HO] 

- 

www.vadaprativada.in

www.vadaprativada.in



260 

- 
-. 

~ Their Lordships are therefore of opinion. tha.b the J.udgmant of thEb 

Sudder Dewannv Adawlut ought to be affirmed. - 

:J !YJ,l,1L 390= 6 W.R. 3 (P.O.)= 1 Su~b. P .O.J. 100==1 Bar. P.C.J. 206-(Concla,), 

very different situation. The superlntendeuee of the. Wukf villages 
devolved to his care from the date of his appointmeut only. The 
MutwaZy is the procurator of the donor, which, in this case, was the 
aovern1gn ; and ib appears, by Begulauion XIX. of 1810, that it is bhG 
duty of every Government to provide, that the endowments for pious 
and beueficiaf purposes be applied ·a ocording to the!r real inhenMOB! 
the kcal agents are appointed to ascertain and report fibe names of 
trustees, managers and superintendents, whether under the designation 
of M·utwaly or any other, and all vacancies. and to recommend 
fit persons where the nomination devolves on tbe Government. Than 
the Board of. Commissioners may appoint such persons or make 
such other provision for tibe auperintendenee, management or trusb 
as n:u~y be :thought fit. The Piainti~f,.'.therefore, upon his a.ppointraenb 
as Mutwa.ly, became the authorized agens of the Governmenb for. 
bbe ped61'm9.f.l09 of ths ~cknowledged [i2a] d1.l~:Y qf the Government to 
protecti the endowment from misapplication ; for, as it is. said in the 
opinion of the Mahomedan lawyers, ''The endower and 1Jhe Mutwaly are 
one and the same." The endowmenil in nhia case was a. perpetual endow-, 
meut, and fihe duty of the Governmenu to preserve its application to the 
right use wasa public and perpebua,l duty. By Regulation IL of 1805~, 
section ii., it is provided, th"b the limitation of twelve years for the. 
commencement of civil suits shall nob be considered applicable to 
the eommeucemenb of any suits for the reoovery of the public revenue, 
or for any public rigbbs or claims whatever which may be insbibuted 
by or on beha:ll of bhe Goverth~rl~ne, wifih the go,nobion of the Gon&uor· 
Genera.1 in Oounoll, or by direction of a.ny public officer or officers. who 
ma.y be duly authorised to proseeute the same on the pa.rb of Governmenb. 
Tbe Plaintiff, who wes neither heir nor personal represeatative of his 
fanhe:r1 in respect of Wukf properby, bad no righb of action aga.insb the 
Defendant bill bis appointment in 1819, and the Defendant could acquire 
no right against bhe Government, whose procurator bhe Plaintiff was, a.fr 
least uDtil bwelve years had elapsed from bis appointment. 

The endowment being IL perpetual w ukf. and the alienasion conse­ 
qGsntl:v illeg11il, a.nd j~ ,gg~ bi.i,ying been shown that the pueehaae- money 
was applied to the use of the Khankah. the Plaintiff cannot be required' 
to aeeouna for ib, even supoosing tbe Defendant nob to have been fully·. 
repaid by his long possession of the property. 

[t8IG1 J, DOSS BAHOO v. SHAH KUB!lER-OOD·DEEN. 2 M. ~. !\, !23] 
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ff)i54 Tffb} GOMMlS8I0NER,, HINDU H KI.ilGTOUS 
JJJNDOW1VIEN'r8, MKD RAS 

-o, 
BRI·LA'I{SHl\HNDl~A THIRTifA SWAMIAR 

Oh" sar SHIRUR 1\'.HJTT. 
[MEHR CHAND MARA.TAN C. ,J., IVIlnnunt.rBA, 

s. rt. DAS, VIVIAN Bose, GHULAM HASAN, 
BHAG'WA'rl. and VENKA.TARAMA AYYAR ,JJ.] 

.. Gonstitut·ion of India; orts. I9Cz)(f}1 i?ti~ QB, .2?--i1fadras 
'nd;u :Reli.g£o·u.~ rMlr:Cb Ghari~able E}ndmµrru3nts Act, L9f51 (Madras Act 
Xo]1951), SS. 21, 30(2), az, 56,56 an§ 63 to 69, 76--Whether 
ra vires the Oon,vtitt1..ti?n'b- VVord "pro1>erty" i1i art. 19(1)(/} 

ing of-·-'t'am and fee, meaning of---,-IJ.istiinct-ion lretween.. 
Held, that ss, 21, 30(2), Bl, 55, 5G ar;d 6B to UH of the Madras 

dt1. Relig-,ious and Oharita..blo Eudowrnonr.s Aot, 1951 (l\rladras 
XIX of 1951) a.re ultra 11i1'es arts, 19(I)(f), 25 and 26 of the stitutfo.n of India. . 
Section 76(1) of tho Actis voidas tho provision rt:1la.tiug to the 

ment of annual cont:rib;ntio1i. conta.ined in. it is a tax and not a. 
auaso.tt was beyond the l~gialat~ve cm::upeter,wo of. the 1vradras 

Leg1sla.turo. to tinaev euch u, f)rovlsfon. 
Thwt 0!1 hhe faotsof the present case the imposition under{ 

6(1) {)f the Act, aJt;hough it is a; tax, does not come within thol 
erpa.i·t of a.rt. 27 beca'tlse theobjoctof the contribution undurl 
se-0tion is not the fostering or preservation of the Hindu reli- i 
or a.ny deno1uinat.ion under it but the proper administration I 

~Hgious trusts aad institutions wherever thev exist 
. 13-0 .. - . • 

'' ,, Jil6d in the other parts of Hajn.;;th::1i. ct1tterence 
between the t~ o parts did not j ust i fy t haf. sue~! pro-_ Tlie St.ate of 
gressin:> c-n1d ?·I~eli<.~rative 111~asun's fur ~Ito \Vi;Irare of Haj0.~'t.1wn 
.tJie people ex1stmg m.a particular area s11onld.ne done v 

a.wa,y with and tbe State be brought down to the level Ra~-M~n-~har 
of t}~e unprogressive States. 11he judgrnent llihov;rs that f':fmg11.p. 

he Ber;i,Qh far fl'Otb going back on its previous view O.huhmi Hasan J, 
hered to i:t and expressly distinguished the case 

nder appeal before· us on its special facts. 
As a result of the forogoing discussion \Ve hold 

that the view taken by the High Court is correct. We 
accordingly dismiss the appea,] with costs. 

A J.ipeal d-£srniss1:x.l, 
Agent for t1he appellant.: R. JI. Dhehar. 
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tss« The word " property" as used in a;rt. 19{1)(£) of tho Constit11- 
bion should be given 1~ liberal and wide connotation and should be 

'The 001rvm1:s.. ext.ernfod to a.JI well-recognized typos of interest which. have the 
, sfrrr~er, R1:nr~·u insignir" or cbsraecerisbics of proprietary right. 
'.d1gious Ena.ow· . . . ·'·' . . . 
,,, ··",, ~,i , _,P The ingredients of bobh ornoe and property, of duties and per- 
rnf. ~vb, '."··11''1'., sona.l interest are blended togo!;hor in the rights of a Mah8.nt i1nd 
s-« 1,:,uf.~.;hmiri.dra the Mah!t~·rt has the right to enjoy tbis property . or beneficial 
;~irfha · Ssoamio» int~rest so 101:~ as .ho i~-e~rt~.t~od to l:old<ljis office. Therefore ho is 

of 8ri 8hi'T'IJ,f entitled to claim the protection of ar b. u,1)(f).. 
. ftf1m, 1~1 ~tlJI is i~ i;,:9ro,pnll,7ory oxac;tion of mone;y by public a,nthority., 

for public purposes enforceable hy In.w and is not pa.ymont for 
services tendered. 

It is nQt possible i;o torrnulabe 3, definition of foe th:.iit can 
ti.,pply Lo all cases as bhere are various kinds of fees. ~~snt ;1 foe may 
generaJly be definf.1d as ft for a, special service render ed to 
inclividua..ls by some ~wverntnenba.l :;;;goney. The l;litt10tmt of foe 
levied is supposed to f;e based on IAH? expenaes incurred by trhe 
Governrne!'.lt in rendering the service, though in many cases such 
expenses are airhitra,.rily assessed: 

" The distinction between a tax and rt ~f}e .Iies prirna:rily in 
the fact t:hait a, tax is lo vied· as part of ll common burden, while a 
fee is a payrnent for a special benefit or pd v1lego~'' 

Scopa of a,.rts. 25 P~nd 2G diseussed. 
M.a11r.1ing of the term '' Ma.thadhipati '' and "tell..g.ion" 

expl.a.ined. 
Vidya Vimttki.v. Ba1'usa.rn£ (48.·LA. 302)1 Mmiaha,r v. Bh7tpen­ 

(lra(60 GaL452), Gam.esh v, !Jal Behary (6.3 LA. 448)1 Bhabatarz>ni 
v, ~'1s.halata (70 LA. 67), Anu1trbaln v . IJtibabrata ([195llS.C.11. 1125), 
Davis v, Benson {133 U.S. 333), 'l'he State. qf Tl7est Benqa.l v, 8n.bodh 
Gopal Bose (Civil A1wealNo. WI' of 1952 decided by the S'UJ}riYnM 
Oau.rt 01i.lhe.l'ltk D~cember,1958), Adelai~e. Clm-rz,p(.fn,y v. ~~he .. Oom- 
1MYYI'WIJ!llth (67 G.lJ.lL ne, 127), llfova.wWti Sohooh !Jt:aon;.f;t, l~aa,rd 
of Ediioatfo1i et4:. v. Cfob·itis (310. U.S. 58f3), 11/est: Vitgin£a. Stctte 
Board of.BJd,11,ca.tion v .. Barneit« {3rn TJ.S. 624}, .i~.!t11rdock v. Peiuisul­ 
,va;11iia (31!) \J.B. lOfi), ,Jones v. Opelika. (810 {LS, 584), Jlfo.Uhews"v. 
Ohicor·y Marketing Boar·cl.{60 0.IdL 2GH, 276), Lm~er Nlainfond 
Dah·y: v, Oryst.aZ Dairy 1Ait. ({191331 A.G. 168) referred to. 

(FindI~y $hitras on Science of Public F'inanee, Vol. I. IJ· 203), 

·CIVIL APP'lilLLATi;.; J nmsnrorrox : Oivil Appeal No. 
38,of 1953. 

Appea.l under ~w·ticie 132.(1) of the Constit11tioo of 
India··from th.e. Judgment and Order dated .. the lath 
:Oecenihet, 1951/ 9£ th~ u:·i~h o~tn-e· e.f Ja11ia~turo, 
Mt\tdr&a, in 0.ivil lfiscelb.tn.eous Petition No. 2591 of 
1951. 3 
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Muhherjea J.. 
NfuKJ.IERJEA J.-···. This appeal is directed against a 

judgment . of a Division Bench of the Madras High 
Court, dated the 13th of December, 1H5 L, by which 
the learned J\J\lgetl allowed a ... petinon, pr~Miitecl . hy 
the respondent under article 226 of the Constitution, 
and directed a writ of prohibition to issue in his favour· 
prohibiting the appellant from proceeding with the 
settlement. of a soheme in connection with a Math, 
ki:nw11 ~s. tht1 .tBhir-ur lVIath,. of whi~h the petit~oner 
happens to be the h~·ad or. superior It rnay' be sta.t;ed. 
~tthe outset th~t t~e.petition was filed at a. timewhen 

·.·'·::,the. $?:fadta~ Ifir1di:t Religions .. Endowments Act (Act .. lI 
of 1927}, was in force and ~he writ .... was. :prayed for 
ftgai~st ·. th.e .. Hindu.· Religic>us. ]jJndownu1nts Board 
oonsnitute.d \lll~<31' that Act, which was the pred~0essor 
in authority of the . present a:pp~Uant aad had initiated. 
proc~edings for settlement of a scheme . again&t the 
pe~jti.G>Ut1t under: Bf3<C;tion 61 of the miid Act. 
, The petition was directed to be heard along with two 
other .. petitions of .. a simil~r. nature. relating .to th~; 
temple at Chidambaram in the district of South Arcot 
and . questions were raised in all of i;hern- regarding the. 
validity of Madras Aet II of .1927, hereinafter i·efer:red 
to ss the Ear!ier ~ot ... •·· · .. V\Thile the petitions were· .. still 
pending, tbe M:adl'a$ Hindu ~eligi?us . and . Oharital:>le 
End.owmentr:; .Aet, .. 1951 (hereinafter .. eaUed. th~ . New 
rcM, · .. '\Vas. passed_ br _t,b~ l\'ta~ms Legial't11tuue }Ild o,am1~ 
into force on th~ 2.71111 of August; 1951. In view of the 
E;a,rlier Act being repla(Jed by the new one, leave was 
given to all . the petitioners to amend their petitions 
and challenge .the validity .of ·the .New Aet. as· well, 

VJC.T. Oh,ari, Asiooeatc-Genera! of Madra,8 (Tc. Gana­ 
pathy Luer, with him) for tho appellant. 1l'he Ot:nnm-i:;1· 

R 8omayya and (J.JL Pattabh:t: Icaman CP. Kristina sioner, Hindu 
Ruo and 11'1.S.K. 8astr'b, with them) for the responden t. Relig:fous End-O'w. 

T. N. Subrarn(J/rl/(;(J, Iyer' Adoocate-Generai of '.Tra'1Xt11,',. rnents, Madras 

oore-?~chin ( T. ]l ... Ba~a,krishnn 1 yet. and St.1,1··dcir Baha~ 8,.,i Lakvs.hnifodra 
4ur, '\Vlth him) for the Intervener (State of 'I'ravancors. Thirtha Swam:irn· 
Cochin]. of Sri 8hinw 

1954. 1\farch 16. !fhe Jn,dgrncnti of the Court WM Mutt. 
d:eHvere.d by 

10(Y7 ·sUPI~EMI~ 'COURT REPORTS 8.C.H. 

www.vadaprativada.in

www.vadaprativada.in



e.x 
'.rt~ 
t.h. 
Hl 
th· 
(\(); 

Ill( 

up 
:IDt 
of 
PQ 
St'\: 
a:ff 
th~ 
I.a 
to 

,.trh2 
Sri· 
Att 
I~ei 
tio1 
t·bt~ 
of 
tdte 

.tllih 
her 
b.i.s 
Mat 

'{j(): t 
r'r·tJJ 

'$J~p· 

<JUt1 

tu ns« section of noti~ioa.tions, o:rders · 
Oontmis· ftd&J_~ndt~r·Lhe .. 1Darlier.·Act· ... are···· to .. he. tre~t~d •as 

e«. Einiiit 11otiflcations, .. oTders .• a.11~. acts. i~~;ued,. .ma .. de .. or cl.011e.hy 
rus JiJnduw- t·he appropr1~~e . authonty ... under the . correspo1,;r~ing 
s, ltf«firaa provisions of the New Act, and in accordance with this 

v ·. . .. · pro visioa, the .. Corn~1issio nor, }Iindu BeligioU:~ E1l:do1v .. > · 
'1ks~m·i1t~m ments, 1\tli:hdNts, \Nho. t~kes the plane of tile I?resident1 

~"~-0w~7~HarHindu. Heligfo11s Endowmerits Board und~.r.the· .l:Gadier 
~-iiu. .Act,. was ~dded as a party to the· proceedi11gg. 

So . far a~ . the present .. appoa.l . i$ . oonee:rned, the .: 
;lu:rftJtt ''· m.Jltariul facts ID3J¥ he FJhortly nru11r£1tHd ::a,g followg ! The •·.·:•• .. <·.··"·""';,, t : qr;o:t< 

Jliath, known ss Shirur 1V-h1th, of which th.e petitioner: 
is_. the .superior. or .. l\'.fathadhipa1ti;. is one<)f tl1e e.ight 
Maths sitn.a.tx~d ,ah Udipi in tho· district. ofSoutli ~l\.a,~1ara 
and. · .. t.11ey .... ar~.- .·.·repu11ed •.... ·to.· have· been .. fo.u~de~ .. by._Shri 
'!Vladhwa.-eh~rya,•·····.· the •.. weU-J~11<)Wn f.~~pon.(1i1t of dualistic 
theism in the. lf:iudu' Heligion .. ·· ... · .. Be.sid<:}$. .c. ~llese ·. eight 
1'1f2~t~~'.·.<e·~<~n. one .of_. ·\~J11•ch_._is •. ·.~residt:~d·o.v~r ... by ..•.•. ·a ...•. ·S·~~1~·aai 
or.Swa:mi,.•tb,~re. e~ists arno1;~er a121ciHnt -. r<t(li~ioµs .. i~$~i .. 
t11tio11···· .. ~i~·-· .ua1r1'·•• _.Jn1c~\vr1· •... ••at5 .... S~ri .. l~~ishna · .. l>evai-~·.·.- .• ~at·b,. 
also e~.trltJliBht9d.by Jltad.tnYanh~1-ya whtnn .... ·itl ~;up~IoG~d 
to cnnt·a.in • a.~J irn:a~e Qf (lml·. ·•Kri$~xrrn. o;ri~i~a;ly . m;ad~ 
by Af~Jnn and. _· rnir~1c!:l?usly_·. obt~ined<.£]!~~ ~·-• ~es~eI 
Wl'B<'.il<:.:ecl at bh.e C0£tSt nf':tfulava. rf?here. ls 11@. )4'.':illth$ulhi~ 
pat;! in the 8~~,ri ~~rishn.EL . Tu!~th and ~ts, af-t'ait;~ . ar:~ 
managed .by M1e fIUJ?e~~i~1s of tl1e · atiher 8'i~l'¥t i{~V.£ts :&·y 
turn~ a:ud._.tL1e0ust;()·r:r1 .is t,hat tlie . 8wa~i.···(Jf··en;o~ qf 
these. eigh,.t. ?ffa;t.Jrs _presides over bhe Shri l(ri$hrua. .Wia.th 
iri tu~n · for a ~e1;~Qd of t,wo years · ir1 .evet~ ·~i~·tieen f e~7~· 
The a.l})pointecl . t~·~l?: O~--.eha,i1%e in the he,; r~f .~l~' 
Shri ·1:rrishn~ ·~Ia.th i~ tr1e <Jceasion ofti gr~·il.. fe.s-~i;v.(1.I., 
kt1ow·Q cli~ JJt;,rt.Jj · .. ·.• .', · .... ·. when a vast .C{)r-1.c~~t~ .. rJf 
d.e1lotee~····· ... · ..... a .. · ... ·····•·dipi fro}ll· ...• a~l .;part;s< ?f. i?'l·~·~~1;11 
Irul:ta.., ~n •.. F111 ar.i~i~~tt rmage i111pllS{?s a d~.ty •.. 1l"l)t!t1.. f,~e 
1'fl(l,t1J;r~dflii[at.i •• ~·~· feed ·every Brah.min tha.ii com~ to the 
pia.c€ a.t tb.1at titne. 

ye~~i\f~~~~~stsl~~~;~· ~·· 
, . . .· . . .· .·rent ~~tex~ <J~l~il1~ of ~~~· .f5oine ·.·• .. ···.•·~~-~·~·.· .···.~l{l •. ·. J;~~I;. 

At t .. · ~t ti~~ ~~e 111£-~,~b was he~,:vitN ir1 ~~ii)~,: . ~·~~'~1' · 
1~~6 .... -~:,~~·. l'.· .... ·· ... · .· the ... ~!~r~1'fi1'i.~l1(J9~~€l0d_ in. ~lqafi~~. '?~'Jl 
lflitg~ 11~,.t;i()'tl ·.o·~ th;!]} · <l·~btr. ._ln .. l:~::n.,. hcyW?e·~er, .0f;l;l'lf1~ ~bi~ 
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turn of his .taking over management of the Shr! Krishna 
Math.and he 'had had to.incur debts to meet the heavy :J.'h.e oomnnis 

expe.µdit-Ut'(:) . ~ttenc:fo u nt . on the .. Par·iy.a;if-1/J'n ceremonies. criotMr. mnliu . 
The fi11aneia'l position· improved to some extent duringR"ur;t:ou .. ~Ertd<:iw­ 
the vears t,11at followed, but troubles a,gain arose in ments, .lVla,drrJ..,.'i 

1JJ4d_, . wlii?h ~va,~ the. yeac of. the .. second ~'i]oariyw14am of. Sri ha;,;hm·iwlra 
the 8war111 .... Owmg no searc1t.y and the high prices of Th.irtkli Stt:arnicir 
commodities at that bime, ~he Swarn] had to borrow v/ ~rtoMrnr 
money to tn'Mt. the expend1fall'e and. thedebts mounted M·uu. 

up to nearly a Iakh ofrupees, . The ~-:findu. ': Religious 
· Endown1ents Board, functioning under the Earlier .. Act Mffk:lwrjea •1· 

of1927, intervened at this stage and in exercise, of ihs 
P?'''etsi-mder section ()1-.Ayfthe A.ct. called upon the 
Sw'ami to;~ppoint a ', competent lnn,na,ger to rnanagethe 
affairs of the institution. The petitioner's case is that 
the a·otion of the Board was . instiga~ed by o.uo 
J~akshmimtrayana Itao,. a.lawyer of Udipi, .. who.:wa.nte.d 
tQ O{.W© uontro1 over the, '~tffatirg of thl\ Matli .. ' It appears 
tha t, iI1 w11rsuanee of the. direction of . the .. Board, one 
Sripat;h Achar was apvointed an •. agent and. a . Power of 
AttoTney 'Was excieutf1d in his favou:e on the 2-:tth of 
Decen:ther~.1048. The a~.e11t, it is 9lleged .. by the peti- 
t.ioner, wa,,n.t~ed. to have his <-?WI1 wayin all the aff~irs of 
the·M£Lth and.paid nnreg,a.rd whatsoever to the wi:$lre~ 
of the 1Ylahant. He di:tl.Jwt even $tlbtuit aeeoarrta to 
the 1Vfalmnt and deliherf);tely flouted bis ciwthority .. In 
nhis state of affaira the Swami7 on lib~ 26th of Septem~ 
her, HJ[)(), served a .nobiee upon .the agent termiX.latin.g 
his agerrny and ~~aJling upon httn t-0 hand . oYer to the 
!Vfotha.dhip~ti all acoount, papers and vouchers ~lating 

. to the institu.tio1:i t;qgetber with the cash· in. hand. Far 
frorn .eompl:ying with.thfar den1~mJ, the agent; \vh£> was 
supported 'by the af?resaid .·.· Lakshminarayana, . R~o, 
questioned the. authority of the Swami to cancel his 
~gen(;y··· and threatenedthat. he .would ·.refer.the rnatter 
f?r action. t-0 t~~ ..•. Hoa.rd On.·.th~}·.~1th· ofQctpher, 1950~ 
the petitioner fil~d i1 suitr,agM.ingt th~ -'~igent iu . the Suh· 
Court of South Kanara. for recovery · of the account 
books ~nd other articles ·belonging .··.to· . the 1VI~th, for 
rendering an a.c;cou11t:cyf the lllf1I}agf1n1·ent and also for 
~n .inj:unotion. r~s~~a.in!,~g th,~ sairla~~~t· frqnt .. ill~ert'@r~ 
1ng w1ti1 bh6. aia1rs oJ theJviath under eolour ()f the 
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rn&4 authority co~~forrE;d. b.r Lhe Power of Atton1~y which 
Oom,m;iC)- pla,irrtifi. ~~id eancelted. .. ·The .~aid·. Srip~~th Achtn 

c«, r:u~1.r.ti• antic;.ipa,ting Lbis filed an applica.tion. t0 the :Board 
ms liJndow· on the :3::cd of Octol:Jer) lHf50,, complaining against the 

IV!aarx.s canoellation o~. the Power .. of .Attornev.and···~is 1Jlanage­ 
a.ii::;1mindra·meni) of.·the JYfath .... · rrhe Bo~rd on .;the 4th. Octob'Or,· 
ii.ci swarnfr1,,; 19.50,.issEed a notiee to. theSwamiproposiug teinqui:re 
:ri Shirur into. the matter .·.on the 24th of Octol)er foIJ.owing 
21:ruu, at 2 · p.m. at l\ladras' and raquest.ing U:rn Sw~mi. &ither 

to ~ippeat tn IJ. erson or b5 . .r a pleader. 'I'e this the Swami cf~orjrxt J. 
sent .it.;. rcyply on 21st October, 1950, sfa:vting that the 
sn.hject-nHµt1Der .. of the ver·y enquiry was hefore th~ 
(\onrt in origbtal suit filed by him and.aa the 1uatter , 

"J'U,1'1Ai)e, the enquiry. sho~ld be put·.··~ff .. · .. ·A· .copy 
that suit wag a,JsQ sent along with 

it, . ~pp~ars, ·.· . (l.eo:p£)~d tnat) 
wtiu:tcrut Wt2~lt1.nQ' for . t.he r~snlt of the suit, 

;J.:>~oe~edin~s .~nto moto under ~ecti<7n ~oz of the 
.liJei·rlier ~0$.an:~··.iss"&e~.~1.nbtto~ upon .t.t1e 5w~n1iou t;h~ 

of NctVl%rnl1~r) ioeo, sta,ting that it h,a~ reai~on to 
i"'""'·I••:c.·~·..,.,,.,. t.hah ·tJ:w endownu}nts. of the B®id ~tath were 
being J:tlisrriar~~~~d ~nd t·hat ·.a '. ~ohetrH~ .sh<}lll'.d. l,·.~ framed 
:for th.e adn1lnistratiion of its ·af.faiJ:g. The •n(l)tfoe was 
&k1rved b:v a:ftb~:tut'.e 011 the 8-vva:n:ii and the -. 8th 0f 
IJe.ct:lt~heF, 1~150, w:ag .fixed a.s tho date Hf.enq.uiry '. ·. On 

. ·5b~it cla.t,,e .. a.t. dx~. reqti,esb. of. thecounsel···.f(1r. tih.~ • 8)Vart1i, 
it. was .. o,.~~.011rn~cltc>··.the 21st· ... ·.of DcJcen.1be::,·.·· .fo~owing. 
On the g~,t1 of Deo~:t:nber, H}50, an a,pplie-a,-&iou 1vitsfiled 
011heL,1£tiffo the 8w't11ni.praying t.o tJ1e .I~oardtois,suea 
ch~~Htic11 to.tl:t·~B;~f'n·t to hfhnd over -; t1lHf~o9c>11~:t Fa~8l·s 
a1;1ui <:>tt1eJrd<;>~·Ultlli~P::ts,wit,.hQu t whicla .. ·it WliLt; 11ot;rJe>~sii)ie 
for hiJ:f;t,t9'fil~hi$ ol1jeQticms .. i1;t; tl)f;. law;yer ltJll)Oairi'.r.1~ 

f~r ··••··. •·.· ... ·.·.· · .. · ... • .. ~~v<JJmi •..• ·. w:~~ .•· tl!n¥tjllf .. t1~.e···· . 1nr~~~·0r·. ·, ~~s ,~in ad.je.t.ll~n.ed .. till t,b,e l.tltb. of tlamaq;ry, 1951. 1}2".;b.e Sw~n:ri 
t~a;J .rlltt l'('.Y~d;Y ·,vith. lfis ?hjeetio11s evt;tu 011 t~at date. ats 
his. la;wyer l~a.d l):(>t recovered fr.onJ his ill:t:tess .. arn?. ft 
tol~gra,~~1 W''as ~011~ tn the Hoard on the pJr~cvio~~ day 

,··. x. · htt·t1~r·--1Jt:r~tr[trfl'.i3'ti-.f'.u::v4;l4.0:r-~;j~~llmep.:tL 
The fJ( .. · ... · .. · .. · . . 1i{st aeeede .. to .. this. request (l;l}d a;s ~o. 
e·i~l~~~fJ.~<:rr1 t\7~$ il~lJ' by h,he St~l!tn:li; tiU~' 0~.('~l~l[ Wcl8. 
clo·~~d .: ~n:d orti&rF) .. 1~~$~rved 011 ~·Ivey···· ... < > of 
Janua:ry,. lli>al,. · 'lkbe··Swa1ni, sei1tr·.a. .. w1·itte11 
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1964 explanation to the Board, which the latter admittedly 
received on On the 24th of .Ianuary, 1951, · J'hc Oommis- 
the Swami a notice from the Board stating sumer, Uindu 
inter . cdia that, the :Board was eabisfied f;hat in. f,beRt~ligious JEndow- 

interests of proper administration of the IVIath and its me.ms, Jl!adras 

oadowments, t,he set·tlement nfa scheme was neeessaty. . . . v: 
f l · . . . . . .. . .1 . . .1 h . . .. d • if Sri Laksb·~r1indra A dra t sc aerne was sent a ong wit 'l t .. e notice a. n r ·P.I', t' o .. . . ·· . .. . ,, · . . • •tY•tta iYU1a1nuJ.r 

the petitioner had any objections to rhe same, he Was oJSri Skfrui' 
reg_uired to send in his objecfions on or before the 11th M'u.tt. 

of ]I'ebruary, 1H5t, .as. the final .order. r~gardiug 
the scheme would be made on the 15th of 'F'ebruary, !Jl1flclterjea .r. 
1951. On the .12th of ]\~hruary,. Hl5l, the peti~ 
tinner filed .· the petition, out of which this appeal 
arises, in the. High Court of Nfodras, pr~y1ng tor 
a writ of prohibition. to prohibit the Board from taking 
further steps in the matter of settling a scheme for the 
administta,tion of the .Math ... It was 3]leged inter alia 
t11at the Board was actuated by bias. against the peti- 
ti011er and the.a<~Lion taken by it with r~ga,'ed. to the 
settling of a scheme was not esbona firZe Mt ahall. Th~ 
main eontenticn, however, was that having· ... regard to 
the. fundamental rights guarantHed .mider the·.· (Jonsti~ 

',t.atiml in IDUiit't~rg Of !'Bligion and r~li:gfou~ il\~titqtio11s 
belo11ging to particular .. religious .·· d~nomir1ations, t~e 
law regula ting the fra,min.g of a scheme interfering with 
the managentent of . the Ma.th an~ . its affairs · 'l;>y the 
l\(f!,thadhipa,ti conflicted with . the. IH'ovisiot1s of art­ 
icles 19{1) (f) .:1iud 26 of the Constitution and 'Was hence 
void under M·ticle 1:.~. H was alleged further th~t the 
provisions of . the . Act were .discriminatory .in their 
character and offended against article 15 of the 
QonstitntimL As has been stated l'tlready, ,,af'ter the 
Ne~r Aet name into force, the potftioner wag a.1low8d tl') 
amend his peMtion . and. the attaok was now directed 
aga.iqst the constitutional .. validity of the Ne·vv Act 
which replaced. the ~arlie~ le~islatfon. . . 

'I'he learned Judges, who heard the petition, Went, 
in.to the nrftt..ter with elaborate fullness, bath cm the 
oonf;itit1ttional question~ involved in tt as well'.a.s. on its 
merits. 011 the 1:rie1~itis, it was·beld tlla.t in.the .Gireum­ 
stances of the& mh~ the action of the Board was a 
pcrrverao e:n.eroitSft of iuij Jnrialiio.tion and tha.n,.ft, should 
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not be allowed to proceed in regard to the settlement 
of the scheme. On the oonstitut.ional issues raised in 

;~1: the case, the learned .Iudges pronounced quite a num- 
1ow. ber of sections of the New, Aot to be uu:« 1Jircs the 
·ns Constitution by reason of their being in conflict with 

the fundamental rights of .. the petitioner guaranteed 
t~n1·under articles l'!J( l) (f}, 25, 25 and 27 of the Consti­ 
ruar r.ution. In the result, the rule nis-z'. issued on the 
u.r petition was made . absolute and the Cornnrissioner, 

Hindu Religious :gndc~\Vments, 1\Tadms, was prohibited 
J · from proceeding further with the framing of a scheme 

in regard to the petitioner's Math. The Commissioner 
has now come up on appeal before us on the strength 
i:f1F A ~:e11tifi(;M;t~ g11M'ltAd by th(_\ High Court n.nd8r 
article 132( l) of the Constitution. 

The learned Advocate-Geni:.ral for Madras, who 
appeared in support of the appeal, confined his argu­ 
ments exclusively to thecon5;;titutionnl poinl;s involved 
in this case. Although he had put in ·ttn {tppli<;ri,tion 
to urge grounds othe:r:: than the constrtutional grounds, 
hhat application was not pressed and he did. not 
ch~tlle:nge the. findings .. of . fact upon·.· which the. High 
Court based its decision on the ~merits of the ·.petition~ 
'I'he position, therefore, is that the order of. tho High 
Oourt issuing bhe wd't of prohibition ;:tgainsh i.he appel­ 
lant must stand .irreepeotive of the decision which we 
might arrive at on Urn constitutional points raised 
before us. 

It is not disputed that a State Legislature is com­ 
petent to enact laws on the suh,ject, of rel,igions and 
charitable endowments, which is covered by · eutr v 28 
of List III in Schedule VII of the Constit;rtJion. · No 
question of legislative inoompetenoy on the part ofthe 
1\!fa,dras.Legislatur~ .tc>· enaccthe ·.legislation. in.· questior, 
hfl1~ been rai~H~r.l. ~/;eforn .\~.§ witb the nxrmption of the 
provision r.e1at.ir1g to payment of annual contr ibution 
contained in s.ec.tion 76 of t;he impugned Act. rrl1e 
:1rgu1);10nt ·U1at has heen advanced is, that; the conbri. 
buticn is in realit,ya t~1'X and not a fee and eonsequerrtly 
the St,a,te Legislattux~ had no authority to -t~n.act; a pro'­ 
vision of thili3 character .. vVe will deal with this t>Oint, 
ser~aptte"ly h11t,er OIL .AU .M1e other· point~ nanvassed 
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before us. relate to the constitutional valklity or other- wrM 
wise of the several· provisions of the Act which have. . 
been held to be invalid by the High Court of lVfadras ~he a01~17v'>s- 

J f th ' b ... · . fl' ' ··1' th f d stoner Hindu on grounrrs o err o.u1g in eon mt • wit J t. e unc a~ Religiou'8 JiJ.ndotrJ- 
men tal right.s guaranteed under articles Hl(I} (f), 25, ments, A:fc{ciraB 
26 and 27 of the Constituti on. In order to appreciate v; 
the con ton t ions that ha, ve been ad vaneed on these Sri Lakshmindra 

heads by tt,he lea1·fnod1co.u.fnl.sel on _l1Joth shides~ it ·mdaiy ·hue Tl~~·~;~ ~z;;;;;a,,. 
convenient, to re er Jl'JB · y to t 1e sc eme an t e · Mittt. 
salient provisions of the Act. 

Tho object of the legislation, as indicated in the 1Yfukherjea J. 

preamble, isto amend and consolidate the law relating· 
to. 11htJ adn1inistmtiion and . gov{),nrnnoe of Hind·n 
religious and charieahle institutions and endowments 
in the State of Madras. As compared with the Ea.dier 
Act, its scope is wider. aad it can be made . applicable 
to purely ehari t11ble endow men ts by proper notiflc'ation 
under section S of ,~he il<Jt. . The lEa.rlier Act. provided 
for .s.upervis'ion.·. of ·· .. ·~·i.~c}u.·reli •. gto us. e•ri.d.o wr,~ents_.tbrou·gti 
a stwtuhory' body known as the Madras Hindu lleligio,i1s 
Endowments Board, The New' Aot, has ab,olished this 
.Board.and the administration of religiousand eharit- 
n.hl(~ infltittition&J has hec~n vested praet:lpally il1 a 
department, of the Governmen t, at the head of witioh 
is the Commissioner. The powers of the Commissioner 
and. of the, other author ities under him have been 
enumerated in_ .. Ghapter··.·II of. the .. Act.·.·.·Under .the 
Commiasiouer are the Deputy Commissioners, Assistant 
<'.Jommissionor-s and Area ·comn1ittees.. The·Conunis- 
sioner, with the approval of the Government, has to 
divide the State into certain areas and each area is 
placed in Gb~1·ge of .. aJ Deput.y Oommisgioner, to 
whom the powers of the Commissioner can . be 
delegated ... the .. State .has also to be d'~vide~ into a 
nurn ber of divisions and an Assistant Commissione.r is 
to -be placed in charge of .. each division. Below. the 
Assistant Commissioner, there will be an Area Com- 
mittee in. charge. .ofall the temple~ situat~d within~- 
division or part of a division. Under section 18, .. thQ 
Commissioner is empowered to examine the records of 
any Deputy Commissioner, Assistfl{nt Commissioner~ or 
Area Committee, or of ll.UY tru.stt;e liOt.~"ing,the· tr'ustee 
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ios« a Mat h, in respect of any proceeding under the 
Act, to satisfy himself as H1e regularity, correctness, 

Com:nis- or proprietj' of an v decision or Cl1aipter III 
r .. Huidu . . . . 1 " . . ,.] ·· l . . . . · I I I. . 
, • tr: , . con tarns t 1e genera. re r~tn1g to a. ... re 1g1ous 
.u; i!,Ucf.OU· . . . r~· ·1· . . . 'I . 1·· . . .. • inst.it.utions. t..ne er section the administuatjon of 

v. religious endowments is placed. under the general 
bhrrdndrci superintendence an d control of the Commissioner and 
a =r= he is empowered to pass any which may be tz: deemed necessary to ensure that such endowments are 
:1.Ut{. 1·· ·1 • . . l J ~1 . . . d } 

'111...... proper y ar: ministered ano nneir moorne IS .. •. ti y appro- 
htirJtYi .• 1. priat.ed for the J)urposes for which they were founded 

or Section the Oommissioner, the 
Deputv and Aseistant and such other 
0 mcers as m tty behalf, the. power 
to enter the premises religi0t1s i;n:stit;ut:ion or 
any place of worshi» for of exercising any 
power conferred, or any duty Imposed, by 
or under the Act. The is that the 
offieer exei·cising the po'vver must tl, Hindu. Section 
2i3 .makes it obliga.torv on the trustee of . a. religious 

w . _ti. . \.• 
institution to obey all lawful orders issued under the 
provisions of this Act by the Go1ret.mnent, the Cornmis­ 
sioner, the Deputy Oornnrisaioner, the Area Commit­ 
tee or the Assistaut. Oommissioner. Seotion 24 lavs 
down that in the adminissration of the affairs of the 
inst.itubion, a trustee should use Hrs much care as a, man 
of ordinary prudence would use in the management of 
his own affairs, Section 25 with the pr.epa . ration 
of 1'egistets of .a.U religious and section 2{1 
provides for tho annual verifioat.ion such registers. 
S\Jctj,ion 27 iDl}IO~~D,5 ~ duty on t;bo trruist0e to furnish t,~.1 

Comtaissicner such accounts, returns, reports and 
other information. as the Oorumissioner rna.y require. 
Under section power is given to tho Commissioner 
or any other officer authorised by him to inspect all 
movable and immovable pro,perties appert;~in.i1~g to tli 
religioua :iJ1stitution. . Section 29 forbids alienation of 
f4ill irnmova.ble properties belonging to the trust, except 
leases for tL term not exceeding five years, without the 
stiu(;tion of the C<an.mi8sionet._ Seocion 30 lays down 
thati i~1lthnugh r.~ t1r11,ateio m&y incur expemditmtt t'o~· 
rnfl>ki:ng arrangernents for s-c}ct1ring the he1:1.ilth and 
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comfort ofpilgrims, worshippers and other people, when L9M 
there is a surplus left after making adequate provision 'i'lw Gommi». 
fo_r _purposes specified in __ ·_section_79(2)~ he shall be g,_-rnid- 

I h b 11 sioner, Hindu ec_·_ in su_c · __ - __ 1_mttt(7rs .. y t_1. gen_ oral c_)r_ spe_oial instrueti_on_sR u .. . v_·_. __ t : • . · •. ~- • · .· . · . · .. c ig·wits ..c.;m.ww~ 
which he may receive from the. Corrnnission.er or. the m~HM Madra8 
Area Committee. Section :n deals with surplus fonds ·v. · 
which the trustee may apply. wholly or in part with Sri LaJcshmind-rci 
the permission, . in writing, of the . Deputy · Oommis- ~l'MrthaBwa-iniar 

· f' f · l ·'"' d · · oj6'ri $hirl<r s1011er . or Mly o . ·. '& le putposes specitiec -. __ m _ section 
5D( l ). Chapter IV deals specifically with Maths. Sec- Jfott. 

tion 52 enumerates the grounds on which a suit would 211ukherjea..7~ 
lie to remove a trustee. Section fr± relates to what is 
called ''··ditta1u ''.or· scale ofexpenditure. _.The trustee 
h<is gou.to suhmif to the Conunissioner proposals for 
tb::ing the "dittstn '~ ttncl 'flu~ 11Inc'.'.\'lU1ti; hr> be allotted to 
th<;; various objeots. connected with the in.stit11tion. 
The propesnls are to be published and a£ter receivirtg 
suggest.idns, __ ff any,·. from _ persons interested in the 
i:nsfat1ution, they would_ be scrutinised by t,he_ Commis­ 
sioner. If the Commissioner thinks that a. modification 
is necessarv, he shall submit the case to the (-tovern .. 
ment and. the orders of the Government would befinal. 
Section 55 empowecs the trustee t10 spend at hisdiscre­ 
t~inn and for purposes connected with the Ma;th the 
''Pathalrn11ikas"' or giths made to him personally, but 
he is required to keep regular accounts of the receipts 
and expenditure of such personal gifts. U rider section 
5fl, ~he Commissioner is empowered to call 11pon tlle 
trustee to appoint. a marmtger for the administra.tion 
of the secular affairs of the institution and in .default 
of suph a ppointrnent" t.he. Commissioner 1~ay .·make the 
appoiutmerrt himself. _ Under section 5'8, a l)eputy 
Oomrriissiouer is C?"lllpeter1t to frame a schenre for_ a~y 
religious institmtions if he has reason to believe ~h~t 
in the interesta of the proper administration of the 
tn1st-any such scheme is necessary. Sub-section (3) 
of this section prov ides that a scheme settled for a, 
_Nfath .may contain intp,r alia a provision for ~tppoint­ 
rnent. of a paid executive officer ·professing the Hindu 
religion, whose salary shall be paid out of the · funds 
of the institution. Section 59 makes provision fol' 
application of the-'.''cy 11res'' doctrine when the specific 
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W~t objects 6f Hu~ trtti:~t faH. (:lh9.,fltn11 VI of the Ant, whi'd\ 
'he OoiiirnAs- C(f)mpl:i~~s s~cti~nst?3 to m~, dc~<~h~. witl~ Mlt~ no~itimttion 
oner, Hindu o re rgieus mstitu ions. A rengtcrns ins itution ntay 
gious Endow-· be notified in accordance with the provisions laid 
mt.s, .Madri.~8 down . i11 <: this chapter. notification remains in 

v force for five vears and the effect it is to take over· 
,D:tkB!:,min~rrt the achnir1istr~1.tiion and vest it in tin executive officer 
1rtria1Swam,zar · .. , ..•. · ·t· d b . ·tL ·('1 . · · . ('1l. · ..... ter l:TI·· ·1· :J l 
18,.,; Siiiru« appou1 e . y no .omrmssioucr. _;da.p ier " . <..1.ea.s 

Mutt. with budgets, a?counts and. aud it and Ohapt:-r VIII 
relatefj to finance. 8eqtion '''lH of Chapter' VIII inakes 

tuk'herfsa .1. it cempulsory for all religious i~stitutions · to pay 
rmnua;Uy to tl),e Government a contrtbution.not exceed..- 
ing 5 p.er eent. of t;;heir on account of the 
services rendered to them the Glo1rern111ent and 
their offieeJ:·s frtnc!t:ioning . Lhis Aet, Oha.pter. IX 
is not material for our purpose, and Ohapber X .·deals 
with provisions of a. taisoella.neous nature. Section 89 
in Chapte1· X prt?scdbes .. · . .· for .. refueal hy a 

, trustee to comply with the provisions of the Sec- 
tion 92 Iavs down thfl,t nothing contained' in tho Adi 
shall he deemed t10 confer a.ny -- power or impose any 
dnty in contravention . of the rights conferr~d on any 
religious denomination under clauses (a}, [b) and (c) 
of article 26 of tho Constitution. Seehion 99 vest,s a 
revisiQ11:~1 jurisdi0tion in .. the Qovernn1cn1t to call for 
and examine the records of the Commisaioner and 
()ther subordinateatrthorities to satisfy thentselv'es'as 
to the·r<~gplarity and propriety of any J.lrOeeedlng taken 
or (Vl).Y order or deeiHior1 rmtd6 b.Y them •. ·. These, in 
hri~f,. are the provisio.us of the Act material fo1 our 
ptesent · pm1pose. . 

rrhJ~ learned tTudges of the Iligh Court have taken 
the··. view ·that·· .. the. re~1'.lo11d~11tl .·········.·. ···.···~ft:tthadhi±)ati .•. ~~~:. 
certain .well d~nli(;(~;-~·~~;!1I~· 'i1j J·J?·~~· jii~~~·¥l1~§~:· ·.~~~? ~ts 

~;·f.~~£-~ .9~!1~JE! J?r~ .... , !~~1g~1?l~~. ·. ·~~ sx • ~igl~~~s·_··.~-~i 
~?.!!.}fa~· -~~~nitig•.s?f.j~,t~:hi~I~i· .: ·mtilUl~.-;.@I:.t~'~· 

The previsions of the Act.to the extent 
take ~\vay or unduly restri?t the power . to 

e~erci.se •. ·.these rigl1ts · ... are.· not tnasom~~le .· .. ;·estrietions 
witlli11 ~he ine~UiJ~g ?f ~rf;ick l ~('5). i}U~. p;1ust ·. eone~­ 
qu1.311,~ly la~ .. h~ld in~~Hd. .The .1'1igh,Ooin·t b~~ held. 1n 
the se'0o:nd .... :J •. ') -. lace tha..t the resl.·J·····o:.·.nclent, as the hea. .. <I arifl. ~··· ... ••. ... . 13· 
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representative of a religious institution, hil..~ ... (1 1·i,g!it I9M 
guarar~te~~ ~? himunder. £u·iiicle. 25 of tht?Gonstitut.ion . . ..· ·. . 
~.g. practise a1;_5I J~~~9.l?.~~g~~~~:f~~<JlY JhQ. religion •. Pf .. \Yfi!e.h ~!:e1~0;;:2~~ 

l;t~ ~ind . loHg~~rs n:r:ntfj~S to .. be. <1dh.f:}re1~~§· .. 'rh1s Religious Ettd(}w- 
·righ.t,, .. jn ... the -r.: a_gjpjgi,.~Qf Pt~~ . ~ig};i, __ (JQµl'fi1 ... h~~ been ment«, Madras 
al!'ected. hv sofl1e of the. pr·?:isi(>~1s_.c>f the •. Aet; The.·· .. · . v. 
High Court !las lleicfiiirther tliait tne Math in question S·r:i Lakshmi·ndr<z 
is J:eally an iust~tutfo.n belonging to Sivalli . Brahmins, T:~~ ~A:i::::ar 
who are a seetion of the followers of lVIad.hw~charya · 1y1w. 
and hence constitutes a religious denomination with ... 
in the meaning of article 26 of the Constitution. I'!!i~ Alttkharjea J. 
religious denominaticm has a fundamental right under 
~rt.!<?le .2!:'L .. tnJ:rla,1~~gy .. i~s ()\\fll .· 9ffairs ·iu r!?-~htt?!'§ ... pf 
re11gi'i)r~ throu~ll tJ:·~·· .. · ~!:~~tb~flhipatiwhQ .. is @eir .. sP!!'!~ 
bual head and §.~ erior and ... H~R§~_.J!:[QXJsions qf .. §}le 

--~~1u,5···\yl~r~~·~.1ibstl1 · ~!e .. a1M11;>L. . . .. ..;. · 9! H~8 
1\:t~.t;.!Ifl:(~~·~J>~~iJr1 J ··.. .~;!, ~Il'.loun~ ~~. y~~~~~~Q.n .. o.f 
H)·~ .. ftu~d~~!l~!~foJ dgtit .gU:ata11~g~;~l••···~tn({~r a1:ticl~ ... Z61 
L'ast1y;··15tfo High Court has held that the provision for 
compulsory contribution made in secbion 7€). of the Act 
comes within the mischief of article 27 of the Consti­ 
tution. This last point raises a wide issue and we 
propose to discus= it snpt~tately later on, So far as the 
other three points are concerned, we will have to 
examine first of all the general contentions that have 
!)gen raised by the learned Attorney-G·eneml, who 
appear;ed for the Union of India as an interven~r in 
this and other. connected oases, · and the questions 
raised are, whether these a.rticies of the Constit11tion 
are· at all available. to the respondent in the presen.t 
ease and whether they give him any protection 
regarding the rights and privileges, of the infraction of 
which he complains. 

As regards article 19( 1 )( f) of the Constl.tution? the 
qttestion t,hat r(1quires. consideratdor; _ is, wh~t~~r ~h~ 
respondent .~~.-~r~~.~-~dlr~pati.~::S~.·~ r~¥~1t ~~-p~perty·· .. In 

J!~~J~g~L.~~.~~~tj!!_ -~!1e . reli··· ions .. ·i'(1~~i~~~~?~ _ :·~B~:-.Jts 
~gdo~rnent~ .·· )Vhioh .. \\(Q.!l,_ ............•...... I~ ... l1}~t? .. 01·i),i~ >~he g1:~£e-?i1~n--o.r~nis-art1?ie'? A .. question is' also'fornrnl~at-.· 

.. e.cFai £.o w1Ie'tlfer: .... tnis"article deals with concrete rights 
of property flit all . ? . So far as article 25 of the Oonsti­ 
tu tiou is concerned, the point raised is, wh&the:r this 
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law 

article which, it is ~~id~ is intended to protect religious 
freedom only so far as individuals are concerned, can 

1H·5.. be invoked {n favour of <111 institution or organisation ? 
ndi! 1yr • t . . . . . . · 1 t . "- · ··1· ) • <.J · · · · · 4 • •.. • · h udou;- \T Jttl regf1f( .o HiTulC 0. :...h, tne contention IS t at_ a 
dras 1'.lath does not come Within the description of a religi- 

<)US denernination asprovided for in· the art.icle and 
even if it does, what cannot he interfered with ·is its 

,~ iamwr right NY manage its own aiffmiiriS in mtubtiflt'S of religion 
irur l . .. . l .. ". t . . l ·1·· . , . l .l t } on y ann 11otJ11ng erse. ..t rs said, tha , Lhe word 

'':religion'', :ws used in this article, should be taken in 
a, .J. its strict <:}tymologinal sense as disfonguisl!ed from ~1ny 

kind of secular a.crtivibv which mav be connected in 
senre -vva.y :,v~tith 1'~1igion hnt does n~t form a11 essential 
part of it. .t~eforen.tre ~s made in thm connection .. ·. liO 
clause ... (2){a}of.a,rti~l~26 .and···cdause. (d) .·.of .article 2fi. 
We ·will t~J{e up tht3s:e poiriks for eonsicteraition one 
after anothet. 

As' 1:c~g.ards tlt0 pl'O!~:~r~cy rightR of rt I\fathtlidhipittil, it 
m~1y·· ... not··· be·p(:ts~ibl~. to ... ~a.·r .... in view .• of .. the .. pronoance. 
ment . s of' the tludicial Com.1nij;.t,ee, whieh have been 
a,eoepted. as .gqodll~W · this cormtrv ever. since lB!U, 
that ·a IYra,th~dh.ip.Etti .s the· J\fatl:~ ·)ro.· 01 r as a. life- 
t.enai1t or t.h£tt T§L~iniiiit~r.tr2.::ttli1 

'· '>~,,.e~tt.~~,t{~.:.J)(c2f an 1!l!gg!l.~:b 
"'Y"~·:·~;f!P . ,, =:'; . . <. . . . . i.scert<'l·i~1.Jy1H)~ a tru§pte 
in _tl1e st.dct.seuse. Jie rn~~Jl b~.'. .. a.~.the···~)r~:Yif(;()ll:1cil( .. ), 

.
~.~.•1···~ ..•. ; .. ··.~.;s .. t,.•t".·.:.·0· ~· •,m .• · .. ·· ane - or, .. 9~s.~f!~l~~1·,, ~:>f ·ip:€~: ii1$~.itT1~jqg·.·• :'~\dib 
1 a,~ tu~ '·if!. · .. t.:·1··,t·1· .. e.-.:s.~·.· ..... ?r. 51;,,:.,,.!1rJi§£m~ · ~n<f is aJ~;:\v·~.!:- 
<i"bTe flis- ::"'Js .... iit)E a 1111ete manatger and it 
wa:rr11a-·n:ot .·. ~ P~I t to desotjibe l\lahantship as a mere 

A. Qup~rie:x· of a · Wlath ha,s not oi:i.ly d11ties to 
~- •• , ... ;;.,,,, -0'''""'···, ••. ,··,~ ••· ··y~~~~~r~:,1tl•···•·•'i~11CJ.g~~-v11'.if£~)t · · "~·11-f·~·~~ 

~f a.·2~:11e~.<!i ~l ... cii~~;;c·t<qr ·~v~i;}mt 
~ ,-··~ ~-r~:~ is .. hlu(it~Ji1.1·~'~l~. thau .: th~t 

J~ t ·.· ~ ·q.(:),~!1;~!~.~! proP<:rt·Y· J<t was held by 
a . .. . . . . .. . ..... · ... · )ncl1 o~· tbe .. ~2J,lcutta . High . Court1{2), .. . that 
Sfi;~~~h~~··--~tf~ ••. ~~·.- .• "~~~~~!f.!!:r;:~J1d ... -thi~1 ...• <if2aiaio11 .... jY.~-~ 

&·~,prov6~ .... ·?~·t)y ,t,~e .. !J~dioial··.·.·Coinrn~tt~e.in .Gane$~ .v •. 
LallB(3hXU'J:l(3),. :ai:ri~.~l~in. in Bhabatarin'i v. Ashalata.(~). 

{J} .Vide. Y'iciy~ Jl~r?t~l+;~.v •. ~'li1.lw.wJ1,•'.· 4S LA, 3oz. 
<_~l Viele .di.lo}irc1;ft<ti, v, [$Ji1vpendm, 60 Cal 452. 
(~1 63 LA. 44S. 
(>t ) i<)'. I ... :\. .. 5;{. 
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. J:L~l1,t~".,,As saI 
· propeT'f.JV9 of . duties .. persona] h1 terest. a.re 0H~n<1<:11a 

t.ogether· in the rights of a 'Mahant and tho Mahant has 
the right. to c~njoythis property or. beneficial interest so 
lon2· as he is entitled to hold his office. l'o take aw·~y 
this .. beneficral interest, and leave hi111 merelv to th.e 
disr~harge of his clutie;s would be to destrcj his ;)h~ra.~ter · 
'as. a, Maha11t al toge tb.er. .· .. · .. It .is .·. ~rl~.t; t1J:~J.J4h~ .. he.nafwia} 
inter~s~.'\V'hiclllt~ ~njoys.~:s-·8;pn:t}!ttj11a11t .. tkl .Jt1.§_ du_tiesi 

t t .. 1 "C1(1sifs.<::::-I~: .. r 1~'5.---_ .. ,. ·-··· ·· .. '"·· · 

n.·.:r.·<·'.l···t·).et·t·.· .. ·.1.· .. r.·~ .. ·h.· .. \ .. 1 .. -, .. t·:.t · .. ha .. ·.·t··.·. i;.~~ · · .. ·. ··.. . · .. ·P·.•·.·.@ .. , .. c t.·/·.1 1.J.i.·•.i .. "L .. ·.1 
1 
.. j{;··· .. i":1 .. t1 · .·. . . · ·· ·· . ·. rrn.1f;r:tre and the fact that the office is generally held l).y 

a-n (t.::;eeti(:1 whose connection with fog natural famiJly 
heir1g eornpletely cut ()ff,A;he ordina,ry rules of SU(}oessi0~1 
do IH)h apply. · 

The:re is no reason 

"\.·V'" a_i S t o 
ri uht. Com.mis" 

th.0Pff11 in SOVit' f(\~T)~f'tB '1[' £!110THfL1~! - it nrq(1 !1 n n1r1111m~}iJr tiimttrl ..itl1 .l., ·· · ·' :J.. ' · " I' 'iii 1 t~J J 1_ · '. f' _,,· ~ .' ' ,., (;,,_•) ~,., ·. cvn_:~-. '1 ,Y Relig.ions Jj}nqow. 

to he accepted as havin,g been admitted inro Hindu vre'tits, 

hnv from an early date. This view was adopted in its v, 

entirety by this court Ang?.t.rbafa v. Debabrata C)~ SYi. . . • 
what wassaid in tliaf:. C'•Qf:' in resnect zo Shehaiti ThM'.tl1.r;;,Swav'ita'! 

_,, '•·_" __ ~ -, - . 'l: ..• r-c ·. - - . - ., . --~ -"' . ~-- - ';AJ~_J :,:,;·. -· ,_ - . .J., t~~-~ f- _"' L -t._:' :~ . t .. _ -~- -- " _ .... , ~--- :_~} ._··. rd ~it:i-~~·io:-, 
ocuia, with. equal propnety, he ;;tp-phed t;o tht~ ., · 
of a Mahanr, Thue in the conception of l\f[afuint~ 

ship, as in Shebaitship, both the elements. of office.anr~ Mukhel'j(~a J 
property~ of .duties and .. personal interest .are .bJe:ridecr 
together and neither can be d:~t;M;hed from the otfoar~~ 

Dt;\T'Bt)n:1.J or in fhe 

R1~Pon.rrs 
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WM ~:q~l .. as.he is in c~~:~e.?f.~iJ?~l1li(;~I1:~,1~.~.ti?1'.1,.r~i:t:~u11f!,}.Jle 
• . . . .. ~-- .. .r. ·J;{i;J~ t riottons can a.l\va,y~ . 'b~ p~~; q~('.j_ C•.E~:~::J~:i;~ _-E~f~h~~]rl ~~-:ie~,0;;::~z~ '.tf1~~-}~i:f~~1-:~~~-gt'·:~'!!~,::t?.1i"b'!ie'. :Hu L th~ .. t~!.~t11it1t_iong. W1.1uld 
Reliofous Ehirfowl cease u7 be rea,sona.ble if U1ey are calculated to n1ake 

"ne~nt,s, ]r1adras prim unfit! ~O . discharg: the . dut1ies Whi~h he ~S Cl:tlled 
v 1npon to discharge, I\. l}fa;h~mts dn ty 1H l1(1t1 s:.rnply to 

~:·i_L~i.Icslvmin~i·q n1.a.nage the temporalities of a. 1Vfath. He· is the hei:id 
1JwrtI1a Suiamicir .. J .. ... •. if ·.<··· 't ... l· f .·· se . ·"·· . "t. . .. ··d• ·tt · · . . · 

of.S'riShirur a;ic~1si~pex1cn· .. o ... · ·.spu'1·ua .. ·d' rf:iuern1.y .a'?·.··.··· .: 
1,t1e 

p~1rpose of 
· JHHtt. Mat, J 1s to eueourage an· .. oster spirrtua tranung by 

maintenanets of a competent line of teacherswho could 
tvlukherjea J. i1npELrt teligious instructions to the disciples a.nd 

followers ef . the 1"1£aith t~nd t,ry . to strengt;hen the 
doctri:nes·of t.11e.particular school OT order, of which 
t;hey ;r:n·ofa.ss to be adhere:nts. ~Phig purpose GFJ,trnc>t be 
served if t.he 'restrictlons are such ~s would brirlg t-he 
.Mi1thadhi:&l$ili. down to tlie level of a s.er<srant un~lor a. 
State d:C]';'lf:Irl't.1n:e11t .. · It.is· .. frt1111 this Sf.i~I1dJ1<>h1t t.ha,t the 
reasonahler1~~ss of the restriotions S'b;o·uld be jT1dg61rL 

A p<>ihti was sn.l~f3e$t:ed by .... the lcrarned A.~,to1·n{;}Y­ 
Ckm:eral that as (vrticle 19( L) ( f) deals only with the 
natural r·ight~ i11herent1 in a citizen to aGcp.1frn, J1old: and 
dispose of fJropHrty in t1he wbsbractwitli,out refereneetc 
rJgh.bs t10 .any pa.11ti<mlg,11 JlPo.pnrty1 it can he, of no real 
assis:t&tt~ee to .... the respondent . in th.epreser1~eaBe and 
art.iole :1U of the Constitution, which deals with depri­ 
vation of pto_perty, .ha,s no. application.· here. . In tihe 
caseof.Tlie8f>a,t;eof WestBeru;;al .. v. S'llhoclh Cl-opal Bo.se(1) 

(Civil Appeal JM? .•. 107ofl95:1, decided hy this 0011rt on 
the 17tYh.l)c~·oel:1Jber~.19,~·a},~;11 opiRio11 ~~,.s.ex1.Jr{~~$~cl hy 
.P;~,tan~f,l;li '. -~astri C.· .(J ". that . a:ticle· 19(1). (£) of. the 
Consi:xitu·tipn . i~ c~O't:toeru~d oulv. '\lviU1 ·. tl1e t1hstrae t right 
i~nd ~"1P.~¢ity to acKJ~it'~r hold 'amd. dispose of . prnpe:rty 
and ·thaJi ·ithars UQTelatio11 .. to oanerete property dgh£s, 
rrh1s1 i{, rtrar~ be. noted, was an ex.pr,ession of ()tJini'onby 
the lea,cr1Iied Ghi:ef J1Jst:iee alone and it wa0s not the 
d.0<5'iB-i<)tfof2·t1~~~-(~:op:t···~-~·····fc.tr'·nnt·-of-the-other~fottr· learn-Od 
,Jndge}s ~lio tog~it~er· with .t.he. Ohi~fJnstice· .. eo11stit·uted 
the.Hf~\1'lc'l1,t~vn .... ~id .not·"de{irritel'~ ~~i·ee •rtth Mlim.·view, 
•while th.~. reln~ining tw<> did. nq~ e:xpres·s. ~tlY opihim·l 
one W~jr -or ~~le ~)t'her. •' rr~~~S- P(Jili~ . '!!~fl I)01t t·~ised ?~fore 
1is t>:v .. ~l!~ ~~4yqpa,t(0~(}EJ,t1~rail f9(1·~'li~d.:~~tli~'···""~'? f,J;~;&)"~~i·<~~. 
in St1jp:pcrt't of tho ~HJl~~~J\ nm' h;y ~11y of thH 0th.et' 

tif{~t~i54J.S.C.R, - ····· .' · lT , 

1)954] RU· ..•. p······•·REYE C()TTT~,rn P.·w~P""R'f'~~ ~-<· ·.· · .. \, · · J., .... \., L J ,.),,,j.:J.l V .. -"- 1020 
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counsel appearing in this ease. 'I'he Jearned At.torney- WM 
Ge'r1eral himself' stated candidly that he was not . pre- rn ... r ....• , 

p&.re~ . to • Sll~)I)OI:t ·.the ·• y iew .. tak enl. by . u:e ... 1a_t.e .··Chief s~o~e;,o;i;:~~~ 
J.us:tJo.e as. :r:n£mt1oned above and 1:1e only raised the Religious Endow'­ 
point to g·et an .. autho:titative pronouncement upon. it ni:ents, iYlad,,.m1 

hy tl1e t:ourt... l~··g1g~.~~:~~~E~:i.~1~!11.j:t1 !-9!~!9:.!!2P.~)E~ .. ~£21~er . ·.·· ... , v ......• 

... ~~ .~;.!?!~~!:~:!~:~-· ~~~~~ ~£?1::-.~?.~ 1'.:E°. 1:1.· ~.~~ ES>,::!~!1... .g~-.-~P.y .s~i··· La,lcs~ni:~n~r~ 
present C.~~~ .. >YJ1~;!L W~ .l'\·11(1 .nok blie ::~clvant,-~g~gf.!-nY T1wrt~~~~a:~~m 
ar~~tl~l'~:r~ts .• acl(ires.s·efft~·:w~s.:t1~9~.:~·t·~·····.····.·vve''~Ou1d· .. !)refer of SM~;;:r>t, t<i.pF(iceect:,··as -t11Ts"'-co·ui~t--1fas· prO(;eeded all along, in· 
dealing . with· ', similar eases. in the past, on the footing Mit!cfwr§ea J. 

that ~ rtiele l~J.!J .. {!1J?::Itllligj.§.~.gg1:~JJx .i;~Lgc1r1crete. '1'8- .. \Veil 
l$S a]1~fia~JigbtB r · ' .... ·.·· ; . rty. . . . _ . · · .. ,,,r .,,,,, ''"'''""'\ .,,,,,,,D 

~-----~Ve UOW OOlIW to artHJ e·]5 whieh, as its language 
indiosees, .secuees to ·every l?erson, subject to public 
order\ health and. morality, a. freedom not 011ly to 
~·nterta~ •. s.u~;h··.r·eligious .. :~etief,. as 1nay he···aI>,pt·oved.of 
bjl' miR.Jmlgl~~~ttti .. atr(l .conscie1we?, lJut a:1so. to .exhibiu 
his be-lief iI~ such qlrt~a,t·d. acts as_ he thinks proper a~d 
to pro]?agaty or di.sseraillate his id.e~sfor the edifina.tion 
ctf c)the1·s~·- .:,,,t,,~ qttesth111is z•niised ·as ·to whe th.er the word 
''p:ers.ons~';t~·,here ;W'etu1s htdividuals only or includes 
eotporate \1\);odies aS, v\'ell. 'l'he questi0T1, in our o]li11iot1, 
ts .not at all relevant for our present. purpose. A · 
~1i~th~dl1ipati js oertafI)_lY n<>t .. ai. oorporate .. body ;·.ho i·a 
t~e head of.~. $piritu~lfra:ternity and by·. virtue of. bis 
?~!foe has to prJtiorm .th~ d~tit)S of a reHgiouH t~rtrbher·. 
Itis his duty. to J.?ff!'.Q'"~~§.~"·~t!!,q pr()_paga:t~ the religious 
tenets, of 'vhfoh he is an .. ~tdheren;t and if. any. pra;vision 
of law pr~veI);tS hittl f~:c)nl·propagatiug .. ·his .·.doctriuea,, 
thett woµld oertaifily ~f1e~t.the religiotl8 freedom which,. 
:is guara~teed. t10 ev'ery p:ersoft .. - under article 25 .... · ~nsti.,. 
tutions as such cap.not IJ;rag·tise or propagate religion;.· 
it. c;~n .he .: do~.{:) onl?rhyindividi1aI persons .an? whether; 
these perso~~B pr~p~ga;t~ their pe:rso:nal views or_ the· · 
ten.eta. for w~iob the "in~t~t~-tion sta1itis is reP1Uy iUJ,IIlflr 
t~111.~JJgl' pµ_J.·po;s~s nf a~utole. 2fi. It is the pr0p~g31Jion 
or, pelief .· th8'.:t jg proteqted, no •.·. matter whether.· .. the 

-l}l'Op~g~ti~ri ~alrnspfaee·iD, ~o:hurcb .ormon-astery, or· in 
a tetnple ... <M'.••·pa,~lo~·r .: tn~eth~g. 

As r~-~arda 3rti(}le 26, ·th~ first q~estion la, w~~t is 
the precise meaning err eonu0ta·tio1i of the expreasio11 

IJ2 
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ws,t ''rehgio11s denomination" a. M}:vt]1 could 
come within this expression. The word "denom.. 

~rhe Oommis- · ,, l t. :i 1·· ·i · · ! rx f' 1 ·[. · · nataon (U1S neen ue inec 111 t ie '""2c ord Jwtwna.ry to sioncr, Bi,ndti ~ 
Neligious Endoio .. a mean .. a collection of individuals classed together under 

·;-;ients, Madras the same name: a religious sect or body having a, CCHJ.1-· 
v. mon faith and organisation and desig1rn,ted a 

8ri_Daf2g~1;1inrl_rr;1 dish'n¢tive name. ii H. is well known that the pra.etiee 
TJ~;·1~·;::·~~'.:';:;cir of setting up M~:th~ ~s centres of theological t,eaching 

· Ah;tt · · was started by Shri Sankarachacya and was follmved 
· by varieus teachers since then. After Sn.nlntr:a,, came 

lJfukheijea J. a g;;tla,xy of religious teachers and philosophers who 
founded the .fhfferent sects and sub-sects of the Hindu 
reJigion that. we in India alt; the present day. 
Each one of such seats or sub-secte can certainlv 
be called a religious denomiaation, as it is designate~l 
by a distineti ve name, -~in many cases it is the 
narne of the founder, and has a common faith 
a .. ud common spiritual organization. The followers 
of Rarnannja, who arc known bv the name of Shri 
Vaishnabas, undoubtedly constitute a i'eligiousdenon1i­ 
nation; and so do the followers of J\fa:dh·~:\1achaa~va and 
other' religious teachers .. rt. is. a .fact;. \Ve11 estahlislled 
by tri;tdition that the 0ight Udipi Mltth~ \V6N~ fL>~md.ed 
bv Madhwaeharva himself and the trustees and the 
b~neficiaries of 1;hese Maths profess to be followers of 
that teacher. The High Court has found that the 
Iv.lath in question is in dharge. . the Siv-aHi . Brehmins 
who GDnstitutie a section of the followers of Mardhwa.· 
charya. As article 2() contemple.tes not merely a 
religious denomination but also a section thereof, the 
IY,fa,tJ.1 or the spiritual fraternity represented by it 
can legitirr1ate1y come within the purview of this article. 

'I'he <;rtr.er thing that r~mHt;i.xi~ tQ · oe con$\<;h;r:qd in 
regard to article· 2() is, what is ·the soope of clause (b ) 
of the article which sp13:aks of n1a11ager1H~11fo "of its own 
affairs in mat,ters of religion ? '' The language un­ 
doubtedly suggests th~tt· there could be other affair's of 
a rBliJ4io1rn dennmlnatien or }l M·Otillri t .. h1!111rwf whioh 
are n~it rna,tters of religion and to which the guaran~ee 
given by this clause would not apply. 'I'he . question 
is, where is the line to be drawn between what are ~,~~:t~~~:~=Qtr~J·~iiI~-~······~iid~~ta:t.;~;·•r:~·t"?'"~-··-·················· ·.····· 
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It will he seen that besides the right to Ul,~nar,;e its WM 
f'.,C . • . !;' ··1 u 5 own (t1HLT!S 111 1natt:t:f1s of re h.don, which is given bv 

clause (bL. the next two cla.us(;s of article 20 g·~tfLrai1te~~ ~1_lie 00m.1~i·:- 
to -r. a l't~Iigio11s denomination.theright. to. ftcquire. and ne~:;:~:~ ~:::w~ 
own . property··. and to administer .... such· property in ment«, Madras 
accordance with law. The adminisbranion of its v: 
pt<:1perty by <1 religious denomination has thus been'. Sri.Lalcs~:inin~ra 

' l ·d. · · · diff · · f · · f . ·1· ' ·1· ·l:- t· Th-irtha {:Jwam..iar p.a.ee .... • .. cm ~ .· rtterent ooting ram the nglu. ornanage! 01 SriShirur 
its own a~·airsin matters of religion. The latter is a] "4fou. 
fundamental r:ight which nolegislature can take aw~y,[' 
whereas th~ former oan ht5 regulateci by Iaws which' Mukh~rjeaJ. 

the legielature. c~n validly Irnpose. l~-~j;l.~~l~S!:I~m,,]h~I .. ~­ 
f91~~-·~Jlii~~c::9:~~~:!¥i®s ... merely I't3lCl. tt11g ti> .:Jl~~-~~~i~~!~~!on 
~.~.J:E2E~~~.!!1~1!!gi.n~ .. ~Q. 'l;·.}'~t!giQtI;J gr.9¥.E =:: 2I .. inE?ti.tu ~ 
~1Ql'.}..~'"""gir.~~ot .. ma1"texs .. _9f._1·.e.fag1011 i;Q :wh1Q1l-.1il~~~~ (.b) 
of the (1,1,'~~~~~J:~.-~:.EJE~:':>• . ·.vVhat ·.t.hen are .. ;tnatter's .. of roJ.i., 
g1m'1f''."·~·The worcl '' !·eligion >, h13is not been defin~d· in 
the .. Oon.stlt1ution . and it fa a .. .. term which is . hardly 
~tiseeptible of any.· rigid. definition.·. In ~n. A,in~rioan 
C?.4~e(1)~ St has. been said " Hl&t the term 5;rt~ligion1 Ji1a.s 

J~Uf~1~enee to one's v iews of his relation to his Creator 
and to . the~ obligatior:is they impose of revefemie for 
His Being and character and of obedience to His . will, 
It is often c°:rrfounded with oultus of for111. or. worsi1~p 
of a. part1onhv:r sect, hut is distinguishable from .the 
latter." vVe do not think that the above definition ,,..,., 
can he regaJ?ded as either precise or adequate. Articles 
25 and 2fJ of our Constitution are based for the most 
pa.rt. ~pon. article 44(2 ) .. of the Constitution· of •.. F~ire .. aµd 
we have g:r<r7(f;t doubt whethm· . a. definition o{ ~'religion" 
as given. a,hove .. could have. been in .the l'Xlind~,· of. out 
Oonstittltion-1~ai~~rs when they framed the· .9ons.titu-:· 
tion, . . Religion is certainly .· ·~. matter. o:f :faith ,vith1,. 

individaals or communities and it is not i1ooessarily · 
theisbio, The.re are well known religions i11: I11dia Iil{e' 
Buddhism ~11dJai11ia;m which do not believe in God or 
in JX.ny .·· ~tnt~lligent 'J11irst ·Ca use. ·.A religion tmdoubtedly , 
has its basis .in a system of beliefs or doctriaes which 
are ~egi~rded ~>y tl~ose who prnfoss tJ1~t refigicxn as con­ 
duci ve to th~H:· sp.iritual well heing, but it would not be 
correct to say that religion is nothing else but a 

{1} Vide DrLvis v. Benson,. 133 U.S. 333 at 34:z. 
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19B4 ,,,., doctrine or belief. A. religion may not only lay down a 
code ethical rules for followers to accent, it 

he Cummi.>- .. . 
. 8. d. :night. prescribe rit.ua]s observancos, ceremoniss 

vner, 1,n "' • . • . . • . .• • 
'.m'ous FJndow- and modes of wnrship W!lICll are regarded. as integral 
eni«, parts of religion, and forms and observanees 

": . might extend even to matte-Is of food and dross, 
D~k"'li;min~n~ The guara:n.tee under our Constitution not o. nly 

nrf:.tia Swa:mi.ar . .s. . t . . h f ·1· · . c 1 · · · · · ·1 · • 
s] Sri Bhirur protee s ·ti e .reec om en re .. 1g1ous opimon ~)t~~.1-~.P!'9~·~.,c;;t~ 

11dutt. ~1~(: ~<?t~f~L)!lij !E!: P.!l~f31l~~gc}(: gf ... ~1 ... T(~hg.!o~ .~nd ... tlti;3 .ia 
ma~~ c;J~~i t!i .. t.b.e l1f;~. (Jf11:fi~: ~t,~J;)!~Q§!?i<Jg .... ~.'.J?1-'§9ti9f1 .. of 

f - ~ • J l' •. · . • • • . · .. t:• ·l )r; ·1·· · 1· .· .· r1 :r f .. h'· ·a' .... ·l h HIHBr](Ja • 1'(3,1;lg1911 : : JU ar. 1lC e 4.X:L ... a, [, ]1'.Hn \..;. c . 0 t) e . .ign 
Court of .Australia. while dealing with the provision of 
sM\'tim:1 I Hi of the An8t;raJhtun Gon5t1lit\'tt;ion which ·inter 
aZ.ia forbids the Commonwealth to prohibit. the 
exercise of any religion ~' made the following weighty 
ohservatintJ.s{1) : 

•• H is sometimes sr1grr.ested in 
subject of freedom of rel:lgio.n t.ha.t, though civil 
(}overnme:nt should not interfere with religious o;pinfons, 
it nevertheless may deal as it .. plesses with any . act8 
which are done in 1.1ursnance of religious beliefwithout 
infringing the principle of freedom of reHghm. It. 
appears to me to be difficult to .maint.ain this distinc­ 
ti{Ul {}:·~ relevant to Urn .interprntation of seebion lHL 
The sect.ion refers in express terms to t1he e:l;e1'c;i:se of 
religion, and therefore it is intended to protect from . 
the operation of a.ny Commonwealth laws which 
are done in :t;he exercise of religion. Thus the section 

J goes far beyond protecting liberty of opinion. . It 
, protects also aots dohe i11 pmsrrn.nen of reUghJu&i lmlj..ef' 
as part ofreligion." 

These observations app]y fully to the protection of 
religion as guaranteed by the Indian Constitu tion. 
Restrict.ions by the State upon fret) exercise of .religion 
a~'f; permitted 'both under a .. rtd~des 25 ;;md 2H <Yll g11oundF,\ 
of public order, morality and health, Clctuse (2)(a) of 
article 25 reserves the right of the Sta'.te to regulate or 
restrict any economic,·.· financial, .. political and other 
secular activitiea which may be associated. with reli- 
gious pra,6H<;~ and thBre is fl, further right giv<,il to the 
State by sub-clause ( b) under which the State can 

(JJ Vide Ad.elaid,~ Co1np4n,:y v rl~te OomniJ~1weallh 67 C . .L.R. 116, 127. 
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legisla~e for ·social.welfare .and. reform .. ~ven though by 19,54 
~o .domg it. 1night interferewith religious. pract.ices. .· .· ·.· .·.··.·· . 

vlfh.e learned Attorney -General lays stress upon clause 
1 

"" 
00111·~ivw 

(2. )( · \ · ·£· tl · · · ·t·• ·1··· .: · .. ,J !. · . L . · • . .. ·fi' .. · .. 11. .. . sioner, Ehndu 
; . ~ -·' a/• ~:: . ~\) (bl' .:(j ·~ dl1~ . !HS C Oll~enf,,lOJl JS ti~5:}it ~-· ·~C?U [(eligiot's FJndou 

r · ... ~·.~-:u··.·. _ .:=·1 .n.·,·t· 1\C·I ..... t. ~e.-.·.-~·~.'····.~ ... Jn. f. .• ~. I .. ?? .. ay.--.· ... b. f': .·a· $8(\QJ. fL,te·d······. W l.· th . religior; . n. ~ent8,·.·A·.·t·· .. ··ll·d·· r. a ... 8 .,; 'hut db nnt really constitute an essential part of ·itJ1 v, 

·.are- a1nenable te .. State reaulation. . . · .. · .... ·. . . ··.· Sri•L~kshrnind:r~ 
The ·eontentio.• .... n formttl:ited .. in such broad terms Thirtha Swarnia 

· of Sri S.ftirur 1c<1nnot, we think, be supported. In the ftrst.$'1c@, .: Mutt. 

J~t .. ~onstitutes th~. e.~-~~-~tial. part . of a religion is 
{Jlt~lE:.~!:i,;!~""."1',~·-~-~·-. as?e::uai:ieu .. -~~b~ref~~@GGe to the MukherJea ,J. 
doctru~,es of £n.at relrgJJJ111ts6Mblt11~e tenets ?f any. 
religious sect of. the.· Hindus pre3crfbe that Clfferifigs cf 
food should he given to the idol·~t particular ho~rs of 
the. day, that .. JH:eriodfoal ceremonies ·sho~l~ .. he perf?rm~ 
ed in It·. o~rt;aii11 way at certain periods o:f :tfhe year or 
that there shonid be. daily reo~tal of'ssosed texts ell' 
obfat·ions to the sacred fire" all these would he regard-· 
ed as parts ofrel±gio.11 and the mere faicrt th~t they 
involve. expenditure of money· or···employment· of priests 

.and servants or the use of marketable commodities 
\~oukl no.t make .~hem ~emllar activities ,Jfnirt~ltirtg of a 
com~:~J;CJctl Ol' 8COilOlt11c character; all of them are 
religious practices and should be reg~:rdedas :tnJ1~jj;ersof 
religion. within the meaning of artiole 26(b 1~ :~What 
article 25(2){aJ oonteu1]?lates is not . regulation ny the 
St~te' of religious . practices as sueh; the .. freedom . of 
which ls fruara.nte~d hy the 9onstitution exc~pt. when . 
. they run coti~t:er to .. publi~ order,health an~filot~lity, 
QE.L¥~&!!1~gQ~Q. o~.!Yi.ti~§' .. '\!:b!gJ1Jir~ .. ~.QQ!lo.~11!~"·~·J}QlJ1· 

.!!!~~:£~~1.~r. .. . . . . .. · . . ~~~l!·. g.~~E~~t,~;.- ~~g . .· "" ~, .. ~.f!~Y~JJ;T~ 
~~&~2Qi~~~IL!!!~I., ., ~~Jg.~-·" ·. . .!t?ti?~~· ,...,_ W@ may refer in, 
this·. e5n.n~otfo~ .. to. a .· ew .. Amerfoan. .and .. Australian 
eases, all of which arose out of.the acti¥ities ef persons 
connected \Viti! tfi.~ '. r~Hgi.ous asso-0iati:on ·k)lcfw·11 . as 
'' -Iehova's Witnesses.'" . This. asso<Jiatio:.o .. of persons 
loosely ... organised. throughout·. Austra.lia, .. U·~~A ... and 
~1ther colJntries.r~g~rd.the Ut·er-al il1te;rpretation· of t~e· 
Bi?l~. a;s. fundamental. to proper ·religious b~liefs. . . This 
belief in the supreme authority . of the Bible colours 
many of.· their ,political .. ideas.. . They .. refuae ·to. take 
oath of aU~sianc~ to the kiing, o.r other oona_tituted 
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A1nerfoE,? were at Que t.i111e greably­ 
ovet' hh.e question of legality of _.a, . ?ta.te 

t'egulaticn1 ~vhich teqi:ii:ted the pupils in public schools 
on pain o.f ·. ('J(;~.rnpufaicn:i to pmttitiipotte _ bJ ft dMly 
cerc-m:1cmy <>f .. Stt1n-ting the na . .tional flag, while ree;Jting 
in unison, a,_ p1(3dge _of a,llegiux1ee to it in l:L certain _set 
f<:J.rnJulP.~. The . ~uestion _. arose in ]J~ ine?'S'oille School 
D-i<>trictt Board cif l~d'ucat·iun, etc: v. Clol:1:tis(2). _ ~n tha.t 
csse 1iWO fiHIIaill CdJ,il:dren1 Lillian <~11d ~/iUia:rn C~obitis, 
were expeU~d-:frorn -the schoo! 1\{fJnersviHe, 
Pt:)l1nsyhr~.ni_$.,. __ fhr -refa1·-~ir1g. to_.salut<~. \T~e 11at_io11 ~,1_ - fla_~ €ts 
i~~1·t. of_th:e d~Ilye:~:.rc1s~. _ ThE· __ Cloh1trn_. __ ._f'<l,:tn:Ily were 
alfili<tt~ed with ".Jehova. 's "\Vit:.nesse.s'' and had be~n 

Huch eases, ·as 
tho ~·irr.nrisr:nn p·Yit-t.?et:ior1 :reJ i cY; on an ~:b;o1~?110. _- .' t!~~c;,iJectitxJt··~,:) ·---. b·f; - i11terp;·0't;3;i· ~tnd appli-ed 

of other provisions bhe Constit·utioJt 
vIJ:eff:'E):s n::rust he 1·eeo11ciled with r"ight of 

t,n ern1Jloy the sovereign to ertsure 
S~} •. eurity and living Without which 

GQRSti,t~t~pnt:d civil Iihetty would he a 
rnockeT:Y. 

of 

.MadTa3 menced proclaiming and 
prejudieia.l tc) war arctivitief:} 

:si_,'1 "_ii," ,r.,,,·n,•:1:1_''_a_ f;o1rrmo11vve~lth and _stern~ were riga.inst them 
-~~,c., .... r under thc~National Security_ Reg1.1l:~,tiorrn _of tl1e Str:tte. 

.:r•.:.nn The leg,ali:t y 9f ti,ht: action o~f the ·co vernrnen L was ques- 
t;i(Hlt::)d -by rll:f;;~tDB a writ. hofore H1e High 

J. M1e -the f'i,etiotJ of the 
'-"·"'·"·"'·'-"'·'"' 11'3, which 

~' ~~ _J]J-nd.O'W"' 

[1064] 

. ··-----------------~-- 

www.vadaprativada.in

www.vadaprativada.in



;, ;. ~ ' ; ' ; ; 

·-: ''i:'iL 

24 

brought up conscientiously . to believe .... that sucha l954 

gest;ure•·•·of respect for. the·ffag was f~Jrhiddenby .. the l'l/i' Oommis­ 
scripture. The point for decision by the Supreme Court sumer, Hindu 
was whether the requirement -of patticipu,tion. ir~ suc~h. a, Religious Endow­ 
ceremony exacted from a child} who refused upon ment«, Madras 
sincere religious ground, infringed the libertyofr:eligfon ..... v . . 

. fl' .,..,, .be "cl I" th F'' "'l • d /[ Tit ' •I tl [\,· ., . d Sn Lt~k8li.:m1.-ndrn ~.:Jua,l<i,n ec .... >J . , ie . U'.:! ' ..' 11L G 1e. J· OlH .een 1 s: men - 'PMrtha Swa:mia.r 
ments '? The court· held by 11 rrmjor.ity that it di.cl not ofSri.ShirrJ<r 
and that it was within the p,ruvinoe of th~· legiglatu:re Mtiu.. 
~ntl the school aa1t;hotities to adopt appropriatemeens 
to evoko and foster a sentimenb of - .natlonel tlnity Mttkherjea J. 
ai.mongst. the children in public shools. F.Che 8111ire.m~e 
Court, .however, .. cha1J1.ged .·their views oribhis i(le.nti0a..l 
poi~t in ~hH later .ca.sec-of West ~7£rg'im:a8tate Boa:11d ~f 
Ed/uea.ti:on v. BarnetteC), There it was held o-verruhng 
the earlier decision referred to a.bo·--;rt; tln1t th<;; a(}tiorn 
of a State in :ma~ing it •.. · ecmpulsory .·· for . childr·en . if)_ 
public schools to salute the fhig and pledge an~g.ianee 
G\ln{1tit~uted a ViOJrttion 't>f the J?irst.~11('.L.t,~e. Fourteenth· 
An10ndrpents ', ~This .. <~tiJfer{?nee -in judicial opinion brings 
out forcibly the difficult task .which .a court hast~ per- 
form in eases ofshis type where the freedom orreligicua' 
oon~iotfons g~n~inef.r ~ntertai:1~d hy men. . come. '~PUO 
conflict ~Yi1Jl1 ilfh.e propt}l1 poli.ti<'.\9J af.titude wbioh is 
expected from citizens. in matters of unity arid so'li.} 
darity of the S.ta;te orga;niz:ation. · 

As··•· regards .··co~:r1u1e1:cial .. ~untivitie·s,. which are.proxngted 
by religious beliefs'; we ean cite the ease of ]Jtfur4acm v. 
l.)FJ'llfVSyl11Ja1nia{2}; ·. H~re also -. the. petitioners . were 
''Jeh(Jva's Wi:t11es$es" and thev wentabout from door to 
door rn the city of -Ieannette (listributing literature. an..(l 
solicitiJ-1g people to purchase . certain religlous b(mks 
andpa.mphk~tsj all .published. by the .. Watch· ..... To·wer 
Bible and Tract Society; A municipal oedinance 
re(};t;iired religJous colporteurs · to pa,y a licence. ~a;x fliS· a. 
condition to the putsuit of th<?ir ac~ll-vi ties. . . The peti· 
tionezs · were convicted -and fined for vic1lation of the 
ordit1~~q(7, It :wa5 held tin1t the ordinance in crwesti.on · 
was invalid under·the lI'ederal ·Oo11stitutio.n a.s·.eon$ti­ 
t.nt.i:ng a denial of· freedo1n of speech, press and rel:igi.011 ; 

{r} 319U.S. 624, 
(Z) .}I90.$. 105. 
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1954 and it was held further that upon the facts of the case 
it could not be said that '',Jehova/s Witnesses'' were 

i.e Comsnis- ·1 . , . 1 th 1· l . . 1· . Hi ··•L engagec 1n a eon:unercra roJ . er · i ia.11 1n a re 1g1ous 
"": .".:n.cd.1.1 .. ·v··i;;;i·n·~t,l'l~i"'C' I-IA,·I'P fl.ftain1 it rnav .be ·pointed o.ut, tii.at .. a 1ious L[,n; ow· x:;; · · · · '· - · 'Li· IJf ,,...,~ . · tr •-- · · ·. .r ·· 

1 

nts, Nhiciyas contrary view was taken only a few years hBtore 111 the 
v . case of .J ones v. Ovel,ika( 1), and it was held that a eitv 

.L~1-ksh1nindru,ordinance, which required that licencebe prooured.anr] 
:rttw ~:1~~~:;0r taxes. paid for the business . of selling .books. and .· pa~h 

I .. ih ... l. ets on the .. street. s from house to ho. u. se, was ar·) ... p .. 1110· NJ/u.tL . . .t . 
able to a member of a i•eligious. orga,nist\ttion who was 

1•kherjea J. engaged in sHlling the printed pr(Jpaganda pamphlets 
without havi11g complied with the provisions of the 
ordinance. 

It is tD he noted th.at both in the- ... i\inei1ican as well 
as in the Australian OoustiM1Mons theright to freedom 
of religion hrtS. been. declared in u111·e~tJ_'i0t~d.terrns· wish­ 
out r1ny liln'it,ation '>~1hatsor~ver, H1nita~i?~s, ... ~l1erefor~, 
~~ye .. J4~~J.1 iR~t9:c!l1Q~~ .. :§Y ... 5~2~1~·~~ ~()J'Ja:w· in;. 'tfa~~~. ··.•. cpll!J:"' ~1·~~~-2!!-·gf:~~1:~~§~£!' i,±lE~!~~~:~~i,-.~~:~§iL~!·!~-~?~ri.~I£I~f~.~~g~}2i 

'lli1 adjustiiient of the · compehing demands of the 
interests of Gov"'etnJ.nent and constitubiona] liberties is 
always a, d~licate anda difficult ta,sk an~ that is why 
we find differene .. e of judicial opinion to such an extent 

.in \JV.~9{).d~Gided···by _th0. Amerie<.);n.court~ .. where ql1es­ 
tions of religions freedom were tnvolv~d.. Our 
Ccnstitution-makers, however, have embodied the 
lirnl;tati@11s which have been evolved 
prono.uaceme11~ iri Am.erica or A ustr·aifo~ in 
t~tio11 · .. ··itself 8J~1d the l~nguage of articles .. 25 
SUffi.Qfoi1ttJ~ .. {}1(l~,~ ~0 enable US to dfftet'.J:Uine WllbHUIUL 

aid . of foreign authorities ·.as to . what matters . come 
within the pl;ltview of religion aud . what do not. As 
\Ve have already indicated, freedom of. religion .. in our 
Co1ist.rit11tion fa not confined to religious beliefaonly ; .... it 
e~t~~~Q.to religious pDaHtine~et ~~~- w,~!!. ,~:~!?j_<t£~, t.9 the 

l·:.· .l'·:·.'._es. t.·r···'··.1··.···.<· .. ··.··,·f.·b· i.o ·.·.n··.··.:s··.···· :v .. · •. ·.~.· .. ··i.··.C .. · .. •.• .. •.h .. ·.·.·.··· .. t·.···.1l.1e·· .. ·.· Oo .. na·t······.i.tI·u.t.io 1 .. :1.••.,1···t .. ···~."e·J··.··.f .. ·.l·1.· .. a·s·.· .. l.··.a··.··1.···d··· .. d.···.·O···v:·n···· ·•·.• f'!lfUndet article 26(h), therefore, tt reltglOU$ .denominataen 
~ or orfeanizati?~·.. ertjQys .: ~~~ .. !2·~J;~J~&~~ .~'.~·~~~-~12l11JL ... il'.! tl~e 
j •ni~tne?;~-~~.~'2~-~~~P.r:~tes .. ·a;,11~ .. ~~~~~~!!lQJli~~L~t~. 
, . ~.t£t •.. t.~!~> .: ~·~·~-1~··~·~······~~JE-~:~lie ..•..• t~11:g"iQU .. ~~J~l1,~Y 

e ~\l~~(>!~t:y J:_~MS.~!-J:j.!!!'~~~~l~~!~~ -~~ 
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interfere with their d~Cl~~ior~ i11 such n_H1tters. ()~' COUr.se!! 1954 
the scale of expenses to OG incurred in connection wit] - 
h l . . I l l b The Commie- t ese re rgious o xservances \VOU c e a matter o . H. du 
d . . f b I . l l' . sicn1er, in a mimstration o property e ongmg to t re re 1g10u Religious Endow· 

denomination and can he controlled bv secula~ menis, l'rladraiJ 
authorities in .accordance with any law laid down by . v. . 

oumpeteut }egrnlature; tor it could not be the injunction Br: Dabl~mm~rn 
f J. . d h . . . d . :i Thirtha Swarniar o any re 1g1011 to estrov t re insuitution an ltSeTICtOWr- «s i si · • • v • • • o; ri ivrur 

meats by 1f-n.u·rmg wasteful expenditure on ntes and Mutt. 
ceremonies, ~It should be noticed, however, that under 
article 26(cl), it is the fundameata] right. of a religion. NtuknerJea J. 
denon:i:in~yion ?.r its representative to ad111frlist.~r· it 
prqperties in acet;>rdE£i19e with law ; an?I t~~; li~\v, there 

· f'9.~~j_ .. ~-~!.~~.th:~~~J.t~.f:. r~_gl1t . of r": ~td n1oi!~i:~!lI~~-~~?~.. ~2··~-~h4 
-~~!~.~~.?.~~~- ~~:'.!!:~~-~~:.~~~·_t~~l~~:11t:3 el~ sub J ec ~-. Y9 BUQf.!r~.~g!f~.t1Qn~ 
~~1qr~g11·I.~~~-9~!.~ .§.~~Jtrr~1gh~ cl~ogse to _irnH9:Ei€1A__ A lai.t 

'\vhioh takes ii.\vay the .. right. -of administratiou frtJm the·-- 
hands of 'fl, religious den~)-miru1tiona1together and ves~~ 
itin any other anthoritv would amountto a• vfolatiorL7;, 
ofthe right _guaranteecf under dau~f~; (d) of ·artinle 28/·.'i/ 

H~ vi~g th.'l:s di~l!Osed of the gener~t:l contentions thaf' 
were ra1se1d Jn tlns appea], we will proceed now to 
examine the specific gronndf~ that have been urged by· 
the parties . before us in reg~rd to the decision . of th<~ 
High Court so far as it. declared several sec:tiQnfl of the 
new Acti to b~1 ult1Pt:t -ui~·es the (bnsfitution hy reason of 
their conflicting with the. fundamental tights of" the 
respondent. . The concluding portion of the judgment; 
of the High Court where the learned Judges summed 
up their decision 011 this point stands as follows : 

''To sum up'\ we hold that the following sectiens 
are ultra vi.res the State Legislature in so . far · ais they 
relate to tl~is Math: and what we say will also equally 
apply to other :M.aths of a similar nature. The sectj,Qnfi 
ofthe .rww i\ot are: gecticfas 19, 20, ~l, 25(4), sect.ion26 
(to the··. extent section 25( 4) is made applicable), 
section 28 (though' it sounds innocuous, it is liable _to 
abuse as we have .already pointed out earlier in the 
j~dg~ent), section. 2~J clause (2). of B~6tion 20, sec­ 
hon 31, section :39{2}, section 42, section 53 ·(because 
courts have. ample powers to meet these contingencies}, 
section 54; clause (2) of section 55, section 56, clause (3) 

I:}J 
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position of E1 t:ru .. st~e vvi.t;b · rega..rd to 
is a pu blie iJ1ot1itution~ l'.H:Xnle . arnlQUUt 

of con:trol en· sapervisiou over the due .. adtninistrabion 
of the endowments and . due . e1ppro1>riatior1 of t,htt\jr 
fonds is eertain,.ly necessary ip _ t11~_i1Jteresit gf t,}il~J?Hblic 
and _w.e do __ not think_that tff()~"r)rovision of_this_seetion 
by· itself offends anv fundt1n1ental ·right of the ]Vfah11nt. 
We do not agree with the High Cou~ttha~ tl1Bresultof 
t.his provision would be to reduce tl1e i\tlah.ant, Lo the 
poaitio~ ofa servant, doubt; -the Cemruiasionet is 
invested with J:>o-vvets to pr'1S8. orders, but orders ean.be 
passed only fur t,1te· purposos ;SptHJ-i:P,e,~1, in . the ,~Hqt.ion 
and not for inber.fon:enoe with tih:e rig.ht.s of the Mttha.nt 
as a1~ftSt\i1teti(1nt>d by usage ot for lowtwi:ng his poslsion 
tis the spi .. ritual head of the . instittdiim1. ·.The savi:ng 
provision_e<1ntained in c: section.91 of_.the •• Ac-t_.makes. the 
positi<JQ _quitcdear. _· Ana.pprehensinn th~t M1e __ powers 
0an£erx'tJ<l h" thi'~ · ~G·~tinn ._ una:y . be a bug€}([ ill _ . iudi'v~~auai1 
csses Jloes not the provision itself had or inw~lid 
in fa,\\r. 

We <:tgree,. how<:Yver, the Iligh CotaI't in the view 
takLl11 by it about section. 21 i.. Thif1 seetiou empowers 
t,he (~oniln1i,ssionr\r n.nd his f'HJboTdina.i:.e oH'.ieers; t111cl slso 
1;forsotl:~ atit~h.Or ised fo · · enter t.J1e .:' pre11tises of 
l '' b 

ies« of B~Gtton 08, ~ee,t,ions 63 to 6~ in Ohc1pter clauses (2), 
(:-3} and (4:) of section 70, section 76. section and 

l'he Oom.r111.t- • gn ( h · · i l (~1 
:ioner, flindu section .. 01 to t e extent it gives rue _:H:>verrnnent 

P.hidoio- virtually complete control over the l\{{a,t.aclhipa.ti and 
1:MUS, M.adrns M'.aths}. : ' 

v .. , .: ..... lt may he pointed out [Lb the outset that the .leamed 
/~ak.;·!~·inm~r'.'. ,J udges were not right including seotiuns l 89(2) 

hirtha i':iwa1nuir ..•.. 1 .. 1•9 • -}• r, ·1··.·; ,, .. , ,,,.. ': . .... _ .... ···1· -,J ·1 
of Sri8hfrw ant ':t: . .:.-1nt.11s 1st~ dJb .... · . . ·. arenot c1pp1ca.J e 
• Mutt. to Maths under the Act itself. This posi~j9u has not 

· been disputed by l\1!1:. ~~o.rna.yya.J 1.vho appears for H1e 
M·ld-fti.erjeo,, J. respondent. 

Section 20 of the Act describes the powers of the 
Commissioner respect to religious. endowments and 
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,~my rGligiou~ insbtut.ion or place of worship for the , IDM 

purpose of exercising any power conferred or any duty + ...•....... · -. ·. ·. · . .d b . -, . · · ·. ·1 < ·t··).... k .. J. 1··; .. : . · .. · .·.J•l l . • . " tf· .. !I'hc Oo1n1nt.~· 1r.npose ... y or uucer. · ·le. Act. .. L is \Ve·. ·. {110\Vn · rat sione«, Hindu 
t.here coulclbc no such thing .. f1S··. an -: unregnfated. and Religio1fs Endow. 
unrestricted right of entry in a public temple or other meat», Nf..adrtto 
religions institution, for persons who .are not connected v. 
with the spiritual fnrictiens; thereof. It is a tradibional S.1'i.Lq./c.s·'.1m>i,fz~ni 
custom universally 'observed not to allow access to any ThirtlzaBu:anHar 

of $ri lfhii'UY 
o.:utsider to the ... part.ic;11Jady ·sacred · .. :p·. arts of a teUJ.P.fo as ~; 
f l I. J srou. or exarup e, the pace where the deity is located. 
There are also fixed hours of worship and rest for the ·Mukherj~a J. 
idol when no disturbance by anymember of the public 
is allowed. Section ;21, it, is to be noted, does not 
confine the right' of--::ci1try to the outer portion of the 
pr€unj SHH; it dt>M not; even exducie the inner sanctuary 
''the Holy of Holies" as it is said, the sanctity of whiclt 
ls zealously preserved. . It does not Sfty th~tt the entry 
mav be made after due notice to the head of the 
institutic)f! and atsuch hourswhich would not hJ~)~rfor0 
With U~e ,Ju.e observance of the rites and ceremouiesin 
the in$titution, vVe think that as the section stands, 
it interferes with the funds.mental rigMs of <the 
1\fathadhipati and the denomination ofwhich he is head 
gtlara,nteeclunder articles 2S and 26 of the Constitution. 
Our abtent.ion has been drawn in this connection to 
section H 1 of the Act which, it is said, provides a suffi- 
cient safeguard against any abuse of power under sec- 
tion 21. ' We cannotagree with this contention. Olauee 
(H~) of section 9J. {;Xvtipta from the fia ving nl£ttl$E~ all 
express provisions of the Act within which the provi- 
sion of section 21 would have to be included. Olanse 
(h} •. ag;<1.ir1 does not say &ny1il1ing a.bout custo m or t1sag€~ 
obtaining in an institution and it does not indicate by 
whom and in what manaer the· question of interference 
with,the religious.and spiritaa! fu~ctions .. o~the.1\futh 
would he decided in ease of any dispute arising regard- 
ing it. . In our opinion .. section 21 has been rightly held , l 

to be invalid. 
886tion 23 imposesa duty upon the trustees to obey 

all lawful orders issued hy the Commissioner or any 
suborriinate authority under the provisions of theAct. 
Xo exception can be taken to the section if those 
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1954 provisions of the Act, which a,gainst. the funda- 
,. . . ... . . mental rights of the respondent, are left out of accouut ~i:::1~~0;::;i:. as . being· invalid •. t ..-Nn h9~1y . C'~? ... n+<11~Q ... a. griQY9:]} ~~e if .rte~ 

?Biiyh>vM. Endow··~~ giJ:'(0Ct.~d tQQPOY. o.rders issued. in ... ;pJHS.H.~ng~·gfyf~,l~~i 
menss, l11adras l~g~l ~uth?Eit;y~~ The . same reason would, in our 

v. . . 01?i11iori, j;;i)ply to section 24. It may he mentioned 
Sri.L~ka•mi1i~ra here that. sections 23 · and 24 have not been specifically 
Tkir:ha 811>.am,uir· msntioned in the concludinz portion of the jud smcnt 

of SriBhinw ·• · -. · .. . . . . . .. t.? .• . . . . 0 
· • Jiutt. of the High Court set out above, though they have 

been attacked by the IearuedJudges in course of their 
Aittkher:fen J. discussion. 

As regards section. 25, the High · Court has taken 
exception only to . clause ( 4) of the section; If the 
:prepatation of registers for religious inatituticua is not 
wrong and does. not. affect. thofun damental rights. of the 
l'tfolmntJ one fails t10 see how t,fae dir0ction fqr ~~ddition 
to or alterabionof enbries in such registers, which clause 
(4) eontemplates a.nd which will be necessary as a result 
of enquiriee made under clause (:J), can, in air1y sense, 
he held to be invalid as infringing the . fundamental 
rifShts of the J\ilaJtant. The enquiry ·that is 0Gn1ter:~- , 
pl~ted by .clattses .(8) and (11:) is .. am. 0nquiry into. Mae 
actual state of a:ffairs, and the whole object of the 
secti()n ts to keep. an accurate. record of the particulars 
ispecifit?d In it. We are unable, therefore, to agree 
with .t.he view expressed by the learned tindges. _For 
the ssme reasons, seeticJn 26, which provides 
for annual verification of the registers; cannot he held 
to bs had. 

Ae.cor~i11g ..• to .·the High Court . section. 28 ... is. itself 
innocuous. · 1'he more possibility of its being abused 
iB no ~round for holding it to . be in;vtfultd. . . i\,f) {Mll 
endowed properties are ordinarily inalienable, we 
fail to see why the restrictions placed by section 29 
upon alier1atton of endowed ptope.rties should he con· 
sidered bad. In our opinion, the provision of clause 
(Z) of. s0otiou • fil,9, which enlilib]e§. the Oomrnesioner ta 
hnpose conditions when he• gra;nts sanction to .alie· 
naition o.:f endowed. p1;operty, is . perfo'1tly re~tsonable 
and to that no ex.C6ptlon nan ; be taken. 

~h~.provision of siect,ion 6{){2}. a11pe.a1+s to ... us to .he 
somewba.t obscure. Ola.use (1) c;f the section enables 
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a trustee to incur expenditure out of M10 funds in his I9M 

charge after makii.1g.. adeq uate .Pr'o'.·risic.m for . the - The Commie- 
purposes referred to in . section 70(2), . for' .·.making . sioner, FliHdu 
arran0a. ements for the hea lth, .s .. ·aJety and convenience R, .. {··1·"'.~,..1 . F'.' i 

v , Y'!i ·r-· .., w io· l!tnaow- 
o f disciplesl pilgrims, etc. .(Jl1111se ( 2), however, says merits, i'Yladf'a8 

that in incurring expenditure under clause (l}, the v.. · . 
trustee shall be guided bv such general or special sri.Lakshnmu1ra 
in~truct~on :1s the Co1nmiss~oner or the Area Cof1?-mittee ~r:;~:: ts: 
might give in that connection. If the trustee is to be Mtttt. 
guided but not fettered by such directions, possibly 
no objection can be taken to this clause; but if he is Mu:khc1Jea J. 

bound to carry out. such instructions, we do think that 
it constitutes an encroachment on his right. Under 
tJ1~ law, as it stands, ~ho lYialrnnt has lctrge powers of 
~i~p()~~L9~~~L.£11~····.··· ... ~~1~plti~ incorf!,{?_~nd t1J.e only reatric. .. s 

t1oii'.is 'that he'(janncit spend anything ou~ of it for his· 
personal .·use . unconnected with ·. the . dignity .. of his• 
office .. · But as thepurposesspecified iusub-.clauses(a) 
and (b) of section. 30( 1) are beneficial to the ins.titution 
there ,s,eems to he no 'reasen why the . authority vested 
in the 'lVfahant to spend the surplus income for such 

-purposes should be taken a way from him and he should 
he compelled to act in such .macters under the inetrue .. 
tions of tlle Govern1J+vnt officern. We think that this 
is an unreasonable restriction on the lVIahant's 
right of property which is blended with his office. 

The same . .reaaon applies in our opinion to section 
31 of the Act, the meaning of which also is far frqm 
clear... If after making adequate pr()Vision fbr the 
purpcses referred to in section 70(2) and for the 
arrangementa mentioned in section 30(2) ,there: is still 

, .a $Urplus. le~t with the . trustee, section . 3 l enables hitr,t 
t~ spe1:d it fo.r the purposes 81mcified in aenti?n 69(1) 
with the prevmus sancticn.oftheDeputy Commissioner. 
One of the purposes mentioned in section. 59(1)Js tbe 
propagation of the 'religious tenents of the irisM:tution, 
audit ~s n.ot understood. why sanctio.11 of the Deputy 
Cornmissioner should. be neeota9M''.Y for···spenairlg the: 
Shrplus income for the propagation of the religious 
tenets of the order which is one of the primary duties 
of a .. Mahant, to discharge. The nextthing that strikes 
one is, whether sanction is necessary if the trustee 
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rp]U. V<Hi'OliH•' • 

1~iinwri Hindu the whole object 
RdtgioHs Endo!!'·Iess. If', on the other hand, tJ1e implicat.ion of the 

menis, 1Vladms section is nhat the can spent only the 
.. . ,v .•.... .: . . purposes specified in section 69( L) and that too with 

Sn J,wc.:1Mizii:(:rapermission of the Deputy Conrmiseioner. it undoubt- 
Thirth1t S n:mnwr · · ,11 .. . ·I . . . . . . ·L· . . J . . ... " . . .1. . •. . t .· 

ofBri .Shiru» eo . .Y pJ.to{;& a .. ~.!:~E(;!Q}}§()r111::F~~bT'lC ion 
Mutt. l'ig[1~~0{, ~l1e ~Ia:}~~:J1t wJ1jch 

and ·wlifoh. would have the 
M1:.lcJw~Jtff .1. ~,!il. ~tl!~! eflioi~1~ cy.. as. rhe }:~ad ... of tJho 

\/Ve thinl\: that. sections .:30(:~') {1.na :n have been 
held. to he invalid by the High Court. 

Sections B~) and 4·2, as said alreadv, are appli. 
cable t,o .1\!Iaths and . can ho left., c~ut of eonsidera. 
tion, Section the High 
Court merely on the ground that. the has ample 
jurisdiot.ion to provide contiugencies that this 
section is intended to meet. But that surelv cannot 
prevent a competent legislat!ure from legislating on 
the topic, provided it can do so without violating a,ny 
of hhe fo11da.1nentaJ rhd1Ls grn1,ranteed by tlrn C011st,itu~ 
Lion. We are nn.aible'i,o c , wibh the:High Court on 
this point. There seems to be nothing wrong or un­ 
reasonable in section 54 of the Act which provides for 
fixing th~ standa.rd scale· .. · expenditure. · ... 1'11? .. prn:po­ 
sals for t;his purpose would have to . be submitted by 
the truHb&e; thBy are then to he publi.ghgd and EHtggHg~ 
Lions invited from persons having interest. in the 
amendment, 'I'he Commissioner' is to scru tinise the 
origimlilpvoposals and i~he suggestions received'a.nd if 
in his opinion a modification of the scale is necessary, 
he has Lo subn1i{; a, report the (fovermnenL, whose 
decision will be final. This w·e consider to he quite a, 
reasonahle and salutary provision. 

Section 55 deals with a, Mahant's power over 
Patllj(ikanik:as or personal gifLs. Ordinarily a, Mahant 
has absolute power of disposa] over such gift~; th9ugh 
if he dies without making i1ny disposition, it is reckon· 
ed as the property of the Tvla,th and goes to the suoceed­ 
ing Mahrtnt. 'I'he first clause of section .. h1ys down 
that such PathcJ.,kcinllxis shall be spent only fol' the 
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purposea of the Math. This is an unwarranted restrie­ 
tion 'DH the propBrty right of the lVfaJrnnt It ins..}.' - The. (Jommis- be that according to customs prevailing in ap .·.11rticular · · sioner, Hin1;fa 
instrtution, such personal . gift~s are regarded as ~elif!ioirs, JJhiaqw- 
gift:s to the institution itself and the Mahant ments, M:a:dirct;s 

recei~es. .• th~m only .·. a,s. .·•the .· ropre~ent.ati ve < of s« £a1:;hmind}·a 
t;he rnst1tuhon; but the genen1l rule. is otherwise. Thirtha sivami<t?· 
As section 55( I) does not say that this rule will of Sri Shitur 
apply only when. there is a custom of that nature .Mim, 
in a partdeular · inatitution, we must say that 
the provision i11 this unrestricted Iorrn is an unrsason- MuNier-.1e(l ). 
able encroachment upon the fundamental right of the 
Mahant .. The same objection can be raised ~igainst 
clause (2) of the .secbion ; for if the Patha.Jean.ibka.08 

(mnstitute '~be p.I·op.vrt,y of & . M.aharnt~ there is no jUDIUirr 
fioEi,tion for 'compelling hirn to keep aocounts of the 
teoeipts. and . e~pt}nditu6~ of such .. p~tsonal gifts. 
said ah:eacl!, .if M1e J\·f.~hant dies wi~hout .diaposing. of 
these per~9~al gift.s., they may form . pa,rt of the &S$Oh$ 
of the l\f.ath, but t;hat is no reason for restricting the 
powers of the 'Ma,hant over these gifts so l<51~g as he is 
alive, 

~§}:otiou 5-6 has been 1·ighbly invalidated hy the Hjgfa 
Cou1~t It makes provision of an extremely drastic 1 .. 1 
eharaeter. Power has been given to the Oolnmiaaione;r I.; 
to require the trnst.ee to appoint a n1ana.ger for 
administratio11 of the secular affairs of the i11stitutio11 
and in case ·of default, the. Com m issionec can make the . 
appoi11t·ment .· 'hirnself, 'I'he manager thus ftppointed , 
th<Juwlt no1ninaUJ1 .a·. se~van t .of the trustee, has pra.eti~ 
caIIy to do ey:erything according . to the directions of 
the Commissioner and his subordinate.s. It is to be 
not~d . that '. this pn'~~~· .~~!~. ?~ e:x~rc::~~~cl a,t the .. ~rn1~e. 
<Jptio~ . qf_ ~.l:t~ .... 0Q;il,1.ii~f~~l.(;ji1~~i without any ~jJ,:t~·~ffying 
peo~s$,ity .: 1~!).~~~QCYtn: il.!~;f;l .. !L<1 . .I::E.~~~!9Pis.~t~~ . JU~e, mis: 
~·1~f!~tgement of pmpert.y or rnaladmnnstratlon()f~rust 
fwn¢tis a.re ... pecef3sar~r<t9.ena,ble 'the·.trustee·· to · exereiee 
s:µc;h.Q.T.'tl.§.ti011Qw~~t· It is erue that. the S(~otion···con• 
'ternpfates th.e :appointm~ttt of a manager for • atlm~![lia~ 
trra;tion of ·tht~ !Mula1r aiffttil"s 'of thi~ inskihuki6.t'i. But 
b::~ I.i&!~9: -x- Jl32~~Ql'L JJ.ouict.Jae, ···rnacJ.e~.·.···wtl!~.; '.\YJz fl:?i'Ve 

~··a1r~a~~Y .... ~~~i~'l.J~~t~.ff~:.n ... ~!1~t§l?:!.r!J;qp,J • stntip;, .... o't1J.J.:v.~.:.IYfah~nt 
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19s1 ~;(1,!1?:· .... l1•is.,.R~I~2!!~!.~P!;~r~~!}I?: .. ~.~.t). ~t~~.~~ .. '.1~rop~rtY·. The 
-~- . effect of the section really is that the Qgrnmi~sioner is 

:.:;].,a:~~ ·~~~.·:~:11.~~·j·!·~·;····:I.;P,~.'.e.·~.Ji!~.·~.~.-.1!.•.it.:.~l.~f.}.·ii~P.';'·a.~f :.~~~.·.~ t.l, Ma .. ras ~· · · · · · ' D D ,J 

· v, ·. 
1 
His part., Suoh .restrietion would be ot)f}M'eu to the 

Saksltmi·ndr, · 1?r.ovisinn ofartiele 26.(d) of the Constitution. It would 
·tha.Bwamw cripple his authority as Mahant altogether and reduce ~~;i::'.iru·r his position to tha;t of an ordinary priest or paid 

·- servant. 
iikhe17:ui J. We find uothh1~ wrong in section 58 .ef' the Act 

which r~lates to the f:ra1nit1g 'of nhe scheme by the 
Deputy. Oommissiotter. It is true that it is.~ Go.v.ern­ 
ment oft\eer and notthe court:who isgiven the power 
tu settle the ~cherne,, bttt we think Ur.~t ,arnplv) safe­ 
guards have been provided in ,tbe Aot to rec·tify ttny 
error or t~njust deoision made hy the Deputy Commis­ 
sioner. Sec.t:ion ffl pr(Jvides for an &.~),pea.I to the 
Oommlssioner :ag·ainst. the order of the Dep11ty Com- 
m iastener aad th~re. is ,a right of suit given to a party 
who is .aggrieved by. the order of the Commissioner 
with ·~ fur·tb.er right of appeal to the High Ooul't .. 

'fhe obje<Jtien urged a.gainst, the prov1H1on of clanse 
(3)(h) of ·sectron 58 does not .ap11eat. to u~ .to be t1f 
much .substance. The executive offi.cer mentioned in 
that clause could he nothing else ·bub.a m~vuager,of 'tl~e 
properties ·of the Math, and .h,e eannot .. possibl:y he· .. em­ 
J?Owered to exercise th~ functions of tl1e . iM'.E1Jthadfaip~:~i 
hilll~elf. In any event, the ·tr11stee. would ha~e his remefljr 
aga,inst such ord€}r· ofthe.Dceput.y.Oom1nissicmer b31wa~L 
of ap·peal to the Co·m.mis$ioner. and al~o by. w~y. qf s~i.it,;. 
as Iaid down in sentinns.61 arn:d H2 ..... ·Section 5.9 simply; ... .', , 
provides a scheme for the ~.pplioati-0n of, the c:if pr_e~;.,.;, ? · 
doc trine in case the object of ·the· trust fails either fro~ >.· ···•·••• the il}9eptip~ or by reason of subsequent .events '. -II~~~,_--.;-·· 
~1g}),iii tlw onl(. noTn-plttint-that .is . .ra:t!S~d .. J~,.Jhat ... ~~'8b·. ,·.·. 
order .. , could ·oe. made by the. J)eputy Conunissio1~~1:.-:::-·:~ ,· · 
V{e.tthink.· th~t· this·. objection has .JW'.t.m.uqh substan~~.···:·) -: ·••: 
In the firs:t place, . the. various . objects . on ~rhich the::. ~, 
~r~a.t fn~ds eenld be• spent a:re laid. do'.Vn in the ~e?ti~l} L· 1 .>·; 

it:t5~f~;~~~d. ·trhe ,j~utia~iction. Qf t~f) .De~~ty ... ~~1i;.i111iss1onf}~' >;>:: : 
ts ;~Jilly · to ma.ke a. chofo~ 

3J>U.t o.f bb! SOV\Btll he:~(is.~ : '·· ,, ur 
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Further an !JYpe~l .has been . provic~ed from an ?rder of 
the Deput,s;c5()1iimissioner under this section to the Com. 
missioner. We, therefore; cannot r:ltgree .with .. the ·High ~h~ .. =rr: 
('1 .i ·1··· . . . .. . . . ••t · .. ···rjs· . d h. (' f . •t ,\ . . . ·1 ·a· stoner. Flvrul,zt 

... j()cu:hrt t 1at ·.·\~;'IC ~?nh·~ .. t)A· ...•.. an vl"'~ 01·."' t 10 h.(:t are 1n·-:ra 1 ·· ., /Jn R~l,iqirm~ lflnr!iaw . 
. .. apter J .. Q~ t, I 0 .: . et, w nc l coruauis . sections n3 ments, Madras 

to 69, relates to notification of religious in.:stituti.onis. v: 
The provisions are extremely drastic in their character Sri L.~k$hmin<fr-a 
a;nd the worst feature of it is that no access is allowed ThirthaBwamiwr . th . . .• • ... . .. . d . . . . a· . . f~· ' 'f' •. . . . . rnh . . of Sri Shin{Y tot .. e court .~o se~ as; e an m·~,Hr o . notifioation. .r: e · Mult. ··' 
Advoo&tltJ~GaneraI for. M<l.dT1M fra.nldy stated that he · 
could not support the legality of these provisions. . We MuHierjea J, 
hold, therefore~in .·agreement with High Court that 
thesessotiormshnuld be held to be.void. 

se.ction. 70 relates. to the budgo t of .religious . institu­ 
~ious~ Objection ~~6 been taken only tu 6lMrne (R) 

'' whJQl1_ .emp.o))terH the C?rnmissioner and theArea .. Com­ 
·1'Dittee to ~ake auy a(J.ditions to or alterations i,n. the 
·011dget· ·as ~he! .deem fit. ·. l\ budget is indispensable in 
a~I gnklin institutions.and ·we do. not t,bink that it i~ 
per se lltlr~a$(lJ,lahle to provide for the .budget,. of a 
n)ligi~usil~stitution being prepancd under the. supe.rv~~ 
sl'on of the Commissioner or the J:;\.rea Committee. It 
is to.he noted that ff the order is made by an 1\Tea 
Oo1111nittee. under clause (3),· clause ·(4). provides an 
~ppoal agaiU$:t· it· to th~ De·puty Gommissione:r. ,· 

Section 89 provides for . penalties for· refusal . by the 
trustee to e~rtlf)lY with the provisions of .. the Act,/ .. If 
the objection:ti,ble portions ~:f the Act .· ~re eli.)l\lin~ ted, 

·tbe_portion. :tliat.rent~ins will .~e perfectly valid al'ldfor 
violation.of th.e$.e .v.:.ltlicl provision&, penalti~s. ~a.n. legiti- 
i:iat~ly he.~rovid~d· r ·.· .Seetio1199 ve$t~a~ o~e~~llre~i~ 
slonail l)~W'3rin tlle Government. This, in ouropitl,ion,, 
is hane~oia.Lto the tr11s;tee,for he will have an opp?r"' 
~unity to. a.ppi~oach. t.be . Gqvttrr)u1~nt. in ca~@.· of ,a,~y 
itregula:diy~ 'e:r:rot'or omiseion rna.de by the Cemmis- 

. sioner or any ?ther su bordinate °:i:fi~et. . . . . 
T:he on.Iy <it,}J,;~x :woint.····thatreqnires consideration ls 

the CQr;tBt:itution~l ·yalidity of section '16 of the Act 
whi~h run~: ~r$ follow~ : , 

''76. . . (lJ In reapeot of vhe servio~~$ r~ndered .. · hy t~e 
Governme11t tllD<l their officers,, ever:y. religious institu­ 
tion. sh~U, frotn ·th~ income derived by. it, p.ay to the 
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(;J) The annual paymen ts referred te in sub-aeo, 
rious (l) and (2) sh~1:U be made, notwithstanding any­ 
thing to the contrary contained in. any seheme settled 
or deemed t.Q he settled under this Act for the relio-ious 
institution ooneeraed. · 0 

· 

(4) The Gove.rruuent. shall pay the salrtdeB, allow­ 
ances, pensions and other beneficial re1nuuet~tion .of 
ti fat} Corn missioner, Deputy Comm isaioners, Assis:tartt 
Cnn1naissi0:.r,1ers and 0U1er officers and servants {other 
than executive officers of' teligfous ... institution13J.:. 
employed for the purposes of tihi$ Act and the other '.i •. 
expenses incurred for_ such purposes, _ in~lu.ding. the.­ 
expenses of Area Commiutces and the cost of auditing,·' ·· 
the accounts of religious institutions. '' ... ·· .. ··:···· ... 

Tb11s the section authorises the _levy of. an ·. anti~~lfis:;'.~f··-.~'.'.·,; 
contcibutiou on all religions irH~t.ituticms; the ma.;x;tm,µm·. H¥r:::), 
of which is fixed at 5 per cent. of theincome derivedqj),' ,,, _o,, • 

them. The Govcrnme)Jb is to frame rules for the :p 
poses _of fixing_ rates_ \vith in_ the.· permissible maxW.tt, 
and .. the ... 8f}Gtiou .·.expressly states that ·thelev:y · s: 
respect of .the serviees rendered_ by ·the . GoveEn:~:~: 
and its officers. 'I'he validity of the provision hlli:S l:>~. 

. attacked on a two .. fold ground; the first. is, thait·t 
contribution. is •. •re~Ilx .. ~ ltJ,; •. ?r11·q .•... t~~ •... sgql1 it... .,. · 
th_~·-··.~?:,~,~-s>1~~&ix~,·-.!riiiii:)~~gu0Q.Q.Ltlh~~-:s:£a£~:·· I 
~11~·~(~'~i~h.pr9yisiqn. "rhH uther is, tlHJltt thg,,oun 
tioi1 1)efi1~f ·a, ·-tiii-(ir ·imposition, the·. p~<?ce~q:~ ()f .. · ... "\V• 
a:r~ ... S~J~c:ifi~f!il~.Y .. · ();PJ)l'()priahed , ... for Hi~ ... qiaiti~ij~fiq~ 
pit: ~~?~~i,~~~-i·e1~$·i~~ <:~r·.· teligiOtlS ~eU01:Xl ~gati('.)l), .. jt···· cogi: 
within ·elfo mise~iief of 1irticle 2r of the · Oonstitutio 
anti.Is ·f1~noe~v0M:"""··· .: ' 

Government annually such contribution not .exceeding 
five per oentum of it;3 inccrae as may he prescribed .. 

nJimiH· 
Hindu (2) Every religious institution, the annual income 

:, E1trfow. of which for the fasli year immediately pteceding as· 
Mwlras calculated for· the purposes of the levy of 0011trib11:tiori 
v. · .. , . under sub-sect.ion (1), is not. less t.han one frhousa.n.tl ~:;;~_;;;;:;rupees} shall· pay to the Government 
Shimr meeting the cost of auditing its accounts, such . 

n.,.u. sum not exceeding one and a, half per centum , , .. 
) iu(jmne as Mm Cnu101issioner ~a,y determine. 

ierjea. J. 
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80 far a~ the first grQund iB concerned, it is not 1M4 
disputed ~hat the legislation in the pr~sent case is 
covered by entries 10 and 28 of List III i'n Schedule 'l1he GommiJ­ 

VII __ of the Conabitution, l f the contribution payable P c: Hinda· u 
under section76of the Aot is a, "fee", ... it m~iy 6ome 

1:::~~~·";.~r;·· 
under entry 47 of the Concurrent List which deals with v. 
"fees" .inrespeot, ofany of the masters included in that S•riDakskrnindnr. 
list .. On the_other_ hapd,_if it· is atax, as this partict:r,1ar 2'hir~-~~. Sw~ni-i(£r 
tax has net beenprl?Vide~for in arryspeoific entry in of~sn ~'iiwur 
nny of the thr~~ hshs, ib could come only under Mt:u, .. 
entry 97 _of List I or article 248(I)of the Constitution Mukhcrjea J. 
and in either view the Union I..1egisl.f1ture alone would 
be eon1pet~nt to legislate up.on_ it.· .. On behalf of the 
appellant, ~ne contention raii§Qd i~ t1tHvt the contribution 
leviedis a fee and not a tax and the learned ·Attorney~ 
General, who .appeared for the Union of India as 
intervener in this as well as in the other cenneobed 
appeals, made a strenueue at.temp t . to suppqrt ·. this 
position. 'rh.e poh1t . iis oerfa1inly not free from doubt 
and requires y:areful conside~<ltNr>n~ 

.The-learned Attot11~;y~Genetal has ·il.rguod .in.the _fi.t·st 
place t_hat our Gonstitutiop .. makes a clear distinQtion 
~et,w·een tax.es and fees; _It is true1 as be.has pointed 
out, th~t there are a· number of ensries in List I of the 
Seventh Schedule which relate· to taxes· and d.i1ties of 
various.sorts;. w·here.asth~_last entry,.nanwly ent:ry 96., 
speaks of-''fees'' in. respect of any of the xnatter·s dealt 
with. in the Hst. .. Exa©tly thesarae is with regard to 
entries. 46 to 62 in List II all of which relate to ta,xes 
and h~rm rn~aln th.ehtstentry dnalH only·. \vith ''feesn 
leviable Inrespeen of .the diJJ:erent 11iatt~rs SJfH~I}ified in 
the list. _It.a.ppe(l;rs that artioles 110 and 119 _of the 
Ooustitution which de~lwith ''l\foney Bills" lay down 
expressly. th~~t. a bill wiU not be deemed to be. a ''1VI?l}Y1 
Bill" by reason only tb:()itit provides for the imposition 
of fines or for the 'demand or payment! of. fees for 
licences or fees for servioes rendered, whereas ai bill 
deading with. inxposi~io11 o~. rGgufo,tian .of a; tax will 
always .. he a. 1\fone.;y 13ill~ .s. · .Artiple 277 also . 1_n~ntion.8 
taxes, __ nesses and fg.sg~~,pM\lttely.. It j~·11ot 0ler1i~,how~ 
ever, whether the word "taix;n as used i11 ar~iol~ 265 hati 
uot been used in tbe_ wider sense as. ,including all other 
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W'tt4 impclsitio11x:i. like cesses and foes; and that at· leas't seems to he the<lmpliea.tion of clause (28) ofartiole 366 
' Con:1~·is- \Vhk~h defines t.axation as including the impositi0rr. of 
';~81;:~::w- any .t:u or .irnpost, whethe r gener(11, local or special. It 
&,, Madras seems to 1Js that .theugh le vying of fees is only a parti- 

v. eulsr form Ql Hte exer oise of the taxing power of the 
~aksh1ni11:dr:ci 8take,_ Mlt1. Gtmf:ltitutton bas placed feesundsra separa.t~ 
tJv~ ~.1~amiiu category for purposes of legislation and at the end of 
,'<Jri, i::intru·• .. . h. , f . · .: h l .: l .. l . . . J . ·t· it h· . . .• - - · eac on.e_" c_i. .t ··.f; three e;:_~1s_ci,t.J_Ye .·· .. 1_s zs, 1 ·· .. as g··.1ven. a 1l1utt. , ·· 

power to t.Jae, particular legisla.t:nre to legislate on· the 
.1. impc}srition of fees in respect to every one of t;he. items 

dea,Jt ·wiJ)h .in the list its elf. idea as to -whMit fees 
are rnay he :gabhered frorn (2) of arbiclcs 110 sud 
l.19 :ret'er;rE)Xl 1;c) above which speak: of foes for licences 
at1d . _ .setvices .. rendered.. l'he_ i, ·.qtre~tinn _._to:: ?t.H~ 
l1Ul'1Bid~ri1t1iCH'l. reiHy_. iK,_. wha1L are. the rindi£Iii3J _or.Sfltmial 
-chartM'.itex·i~ticB th.lit clist~ingc1ish-. a feefrom a tax p·r:ope:t? 
On poh':tt· we have referredtosevera] a.u.tliori- 

by t'he lea.~11eel counsel f~ppeadng for the different 
parties including opinions ·e.~pressed ·'by writers ·of 
reoog.nis<:5d t:refllt;ises c)11 ·p11blic. finance. 

A neat definition of what '%ax'' .means has been 
given by .. l,g,tham .. C .. .J. : .••.. the_Jligh.()ourt<_of Australia.· 
in i}Latt]ut>'W8 v. Ckicory Jf arketing BoMr'4(1). "'A. fatx'', 
~~,coordfa1,g to the '. _ learned _ Chief J u?tice, . ''i$ a non:1~ 
pulsory ~xa1(;tion of money by public . autho1ity far 
puhlfo purposes_._enforcei1hl:G, by lf1wwndt0.notpayrn0nt 
for se·rnie·e-~"> rendered''. __ .. This definition lJi·ing:s O:ut, in 
ottr -.·· opinion, the essentia] cha.raciteJristsios of a_· t~ as 
distir~gT.ri'Shed. from ·ot.her forsns, of im'.f)f>3ib'io;x1 wbicb,--in 
~1, general. se·rtse, _ airi:~ inclnd(~d witltir1. it. . . . It is· sa.id tbat 
t.1:1.ot1f ~SSQJJ:0e ... ~f tfl1,~~t.if)U )1.5 . oorrip'l:tl~iQ1!1,,. th.at; is ·t,o it 
fa hn-f}osecl undi~r 'statutory power with.out• tlle 
paiy~r'-$ · C~Jnsent. and the is e11tbrced 
The seeontil is·th:a,t 
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object of a tax iti not to confer any special benefit tos« 
upon any particular individual, there is, as it is said, . . . . . 

l t ct' • 7 ·· · · 1· t th ·t . . . . . . ·].·· The Gom.mis- .UO e e111~n i Ch qu,!a fro q1xo . 1e ; ween .... _ e · a~pa:Y~r ~nc . sioncr; 8 indu 
the_. pablio,_ q,uthorttif{···)· :in~li'lO~her_· fe&tUre Of .. taxafa0111Migious JJ)ndml)~ 
is that as . it is a part Of the common ·bur'd.en, the men:«, lrfq:draB 

quantum of Impcsision upon the taxpayer depends .· ..... · v ... 
generaliy upon his capacity to pay.. . s;r1-.Lak8h1nmdr11 
o _ . .. .. .. . . .· .. . . . . . . . · . . . . . .· . . ... .. . ; . . .... · . . 1 hirtha 8wa1n·ia-r 

Comingnow to foes, a_ 'fee' is- generally.d(1iiy1e~.to b~- of fMShtYltY 
a charge for a special service rendered to individuals 1.tim. 

by some governmental agency. The- amount of fee 
levied is supposedto be based Oh tfu:e expenees incurred Mitkherjea s, 
by the Government in rendoring the -service,-though in 
many cases the costs -are . ~rbitrairily assessed. 
O.rdinatily, the fees are uniform and no account :is 
ta,k;en of the va;rying .abilities of different recipients to 
payfi}. These are undoubtedly some . of. the gene1'a1 
eharu .. cteeistics, but as there may he various kinds of 
fees, it is 110t, ppssible to formulate a.den:n.ition that 
would be -~pplicable -to all eases, 

A:s regaif:ds · the distinction _betwee11 a. tax. .. an(i a fee, 
iL·:is.,argued iu_ the D:r~tplat.~e 011 be-half o:fthe respond­ 
ent that a fee . 'is somethh1g volu~:ta:ry ~hioh a person 
t},as 3ot, . to ::Pe\Y . if 11© W<f.tntg · ne:rtain se·rvioes . £.rom the 
(}ove·mment; hut there .. isr10 obligatior:ronhispart to 
seek such services and if_he does not wa11t,these1·vices, 
he can avoid-ehe obligation .. The ex~11p1ple g:iv·enis of 
a.,licenoe foe~· .. __ If a man wants_aHcenco that is t}\fl,tirelif 
his own ohtHM ~nd then only he has to .. P(i,Y the. foes, . 
but not otb.erwise, . We think that a ~':tret~l t3Xam_l,na~ 
tion __ will _·reveal_. that . the element of colllpul~ion or 
coerciveness_ is present. in all kinds of huposition1. though 
in different degrees and that it is not totally aibs~nt i~ 
f'@ea. Thig# thel'ef rnm, Oti..bliot he ma.de the sole ?r ~veu 
a material criterion for distinguishing a. ta~ from fees, 
It it? diffieult, \W"(j think, ncx conceive of a ta~ except~ it 
he aom.e:thi11g like a 1~0.U tax,. the incid.~J1(l~ at . _'\Vh~oh 
falls on all. per~or:s . within_•··?'•· State. . . _ 1'he h()J.lSe ·tax has 
to h~ p~id only by ,11hose who owu ~-Ouaes" t..k~ land ta.:¥ 
hy .. those who_posses$_la.nds, muuicipa.1 __ t·a:x:es __ Qr_ .• 1·at~s 
w dl fatll ·, on 1;hose who . hav~ propertie$ . with.cin a 

( n See Fin<lfay Shirr.as. on ''SciGnc .. ~ of Pub)'ic 1•·i11an<:G;'', Voh .1, J'.L 20:.J, 
(:t) Vrd. Linz ut; "Ptiblk FiMHlct;'' P• 415 . 
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\ ~ J· Vide 
( z) •• Jiide Sel.i.ii:'l:l1t;!;:'tl''s ES.sa.rs ma .. r.i:1.,x_ai:1Q1:1, 

1r-H municipality. Persons, have houses, lands or 
. _ ·.-·. ·.· _·.. P:roperties within tnunicipaJit.ies, W'OUl~_-nt)t.have to pa! 
.he Coi:.i~i'il-3· these taxes, httt nevertheless these impositions come 
:o·ne;·, 11 rr;du . . • . . . _.· .. ·. . . ·. . _ . . . .. . . _ ·.. . < • 

7,,i~u.~ Endozc- ~Nr~hm th.e.oat~go1'y_of ta.x~s and _noo~d;y_ can say t~9rt 
e~;1,ts. Madra.j it 1s _ a. choice of_. these people to_ own. lam~s or houses or 

·v. .· _ specified kinds of properties., so tha,t tllert:1 is _no com- 
il~ahhmim~r~ pnl~ion on them t·o pay taxes at aJL .. _ Compulsion _lies r: ·':w~·1'i.:ar in. tho fae~ that, payment is enforceable by law against 
>j Sr·i Shirur . · .. '* . . -. £. · t • . nu · · . · ~- 1' 

· .Mita. a man ~Jl sp1ue o .ins un wr __ .·1:ngness or want 0-1 c?nsent ; 
and this element 1s present 111 •taxes as well as m fees. 

fukherJe.a ,r. Of COUTS@, in some cases whef,her a man would come 
within the. eat~gory of a service receiver may_ be a 
ina;tter of bi.s choice, but tb:r1t b v itself · would not 

l"'t- .. J._ · .. _-. '._.l .--- .- ·_ ; --· :··_:_ - --~"- / : f ·_ ,.· _,· . _., -~--~ .. - 

COl1$tiTvUte a ma3or _test .. which can he __ uaK~n ·a~ the 
criterion of _f1his. S}")<'>cies of imposition, ... · __ The distinchi:OJJ 
hetweena_ta){ t~nd afee lies. prhnarilyin the fact that 
a. tai~ .is levied as a pt1rt1 of a e£J.rnrnon _ burden, while a, 

is a pay1;p~11t for a special l~e)n0fit orprivilege. __ .B.,ef3f? 
eo11f€r a· spec.rial.· naJJ£~0iJ:y, although the_ special advaa­ 
btig~~.'- .. ttS3_for e~a1nplein the ease of rt1gistr~ifo~1 fees __ for 
doc~time11t.s .. o,r __ .. ·UJ;~rdage lioerr<;es, _ is_sec?ud~ry_.to _.the 
pri.rna1w _ iuotive. 0£:1·eg1~la,.ti<111in the p-i,1htic._ i~tet(}st(1}'. 

P11.~.li~ iHteres1;.~een1s to he at tihe basis of __ . a~l .impo.~i­ 
tions, .bntin a ¥f}o_ it iH ~om~, a11enfaJ h~11f'£l _ ~~hieh: i.be 
individual re,~iv~~- +: -··.As S~lign1an say~, i~is the s.pe:oial 
be:t10:fJ.t :!Lccruing to the individt1~d. which is the_ .resaan 
for l"wyment _ ih.the eaae _of fees; .. in the case of a t;a;x~ 
the partict1lar. advanta.ge ifit exists at all is an 
incidental result of.State actior)(2). 

It, ~Q·.we.b'o1d~ a-.f8tl ': is rHga1~d.:~d _-A . .§ .a sotb ofreturn or 
consideratfon for services_·_ rendered,. it_ is a/bsolutely 
neo~ssat•y tllilt. __ ·~~e __ levy of fees. sl1oufd, en the_ f~ee_ uf 
the l _ · _ .. ·. ive J:lro-~isiQ~~ be co-reiated to the exp·en~f3S 
i11eu~i:¢d hy (Jovexnment __ in rendering tl~w_ ~~rv~·Q~~r _ , ~~ 
indieabed in arti\11(} ·110 of _the Gonstitt;ition.~ orditit\tily 
there <1rB t~vo classes· of oase-s wheve (l'<Jv~i:·xu:rrent · 
i rt~fJ0:$eS 'fe~_~' ~i(q2:£1, __ p~£!iS~!:~~5_, __ J~~1 _ J;lJ.~ fitI~~t __ .Ol@~~---Qf {}_St~-~' . 

Uc>veiiriment $it.tlf)l,Y ._ eP7ant~ a ;pern1issi\.>J1 ._<Jr· 1JfiYU'~~ l1<> 
t'li pe;t'fit.Cl'll ~ do .. ~t}lTI;~th~ng, wl:deb otherwise t~a,t i}1)'et$tltl 
wot1ld not -b~. t1~¥'tW,iebem·i'. h>- <:lo·.· .Eond e:X:t:rtli:6.ts -foes-·eith~i· 
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heavy or moderate from that person in return for the mi 
privikgu thait is oonfor·rt;d. A most com1~on Hlustra.tion 
of this typE~ of cases is famished by the Iieenee fees for T,he Oom·~n-is- 

m ot~r: :rehi~le~ '. ·~~re t~1e ~osts i1;0urred ,by the Gove:n~ R;~:;7;:·$H~:::~. 
me~r.1t 1nrnamtalmng au office OT nureau for.t,hegr~rrt1ng mew~, zvi"flralf 
of ueences may he very sn1~llandthe aa:b.ol1nt oI imposi.- .. · ···. v. 
ti6nlha,t hdeyied is based really notupon thecostaineur- Sri r- Laks~min~ra 
red by the Government but upon the benefit that the Tlvirt~a. Sw~rmar 
· · di :d. l · · J. h . . di . .11 of Sn Shwur n1 1v1 11a .. reoe1ves. .lL sue cases, aecor mg to <;"L . · M'Utt. 

the writers 011 public finance, the tax element is 
ptedominant(3 }, and if the money paid by licence 1'rf11kherje.a .J. 
he>lders goes for the upkeep of roads and othetmatters 
of general public utility, the licence fee cannot hut he 
regarded as a tax. 

In the other class of cases, the (}overnm·ent does 
some positive work J'or: the benefit of persons and the 
money is taken as the return for the work done or 
servioestendered. If the. moneythus paidis setapart 
and appropriated speoifioally for the performance of 
sueh wor!{. an~ '1$ not merged i:1 t~1e puhlie reV<1Ull:OSfor 
th~ lienett1j:_ of the. ga.rieral puhhc, 1t ·ooulcl b~· cntitl:tedas 
f¢(f~ and ~1o·t a tax. Th.ere is really 11:0 generic ~~fterenee 
bet:\veen the t;ax and fees and a,s said by S~li.g11Ja;i1, t;he. 
tax;ing power .. of a. Sta te may manifest itself In three 
different forms known respectively as special assess­ 
tnents, fees and taxes(Q). 

Our Cons-titution has, for legislative purposes, made 
a diatinetion between a ta.x and a fee and while there 
are various enteies in the legislati\re lists .. with. :r~gard 
to various fornas of taxes1 there j~ Oill entry 3itth~ end 
of saeh 6ne of the three ·lists as regards fees which 
could be levied. in respect of a.ny of the matters that is 
included in it. The irnpliee.tion seems to he that fees 
have special reference to governmental action under­ 
taken in respect to any of tht18e m aitt0l''bt 

~eotion 76. of the Madras A.ct speaka definftely:or the 
eontributfon being levied in respect to ·the· settv'1cea 
rentlcer~d by the Govermnent ; so far it has the ~f~paai·~ 
anee of foes, It is true that religioua ins.ti:tutions do 
not want these servio~5 to he reudfH1!'d to them and it 

t11' Vide SeUgnian;s ms~;;1ys Oil Ta xa tion, p, 4()9. 
(2} Jpid, p. 406. 
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1%4 may be that they do not interference 
~ .. . . . to be a benefit at aJL We however, with the 

~ Oommi«. ] . . ..:J A . . l'L . . 1 1 · l 
'•ei· 'fiindu earneu Attorney-General t.hat m present cay con- 
iou:9 Enclo1,:•. cept of a State,. it cannot be said services could be 
its, i'rfodra.s rendered hy the State only the request ofthose who 

v . require these services. If in the larger int+1tcst of the 
Lnks'.i;ntn-~·ra J)ublic, .(1 S·ta,t.o oonsiders it desirable t.hat some special 
rtJw.dwan1·1.a)!· .. t ·1··11 ·1· c ... , . .,·.·. · ... 1 .·.·h·· .: · ·· 
811: Shirnr service snou c Je c one tor. CPJ tam. peojue, t. e people 

111uu. must. accept these. services, whether willing or not(1). 
It mav he noticed, however, that the contribution that, 

ulcher.fea J. been ]evieri under section U1t~ Act has heen 
made to depend upon the m1p<iA.:it1y of the payer and 

t th •''• .. · ' .C'l '·f'+ l-J· ~·. ',•,,· 1 t' 110 .: upon · . e qua .. ntmm or Of)H(5ih l; 1a0 1s supposed ..10 

be conferred on any par+icular institution. 
Furt.her the institutions, come under the Iower 
income group a111d have less ·than Rs. I 1000 
Eu1nuany"; are excluded fn'm1 t.h(~ Hn.hility to J3i1Y tihe 
addititrna1 charges under (2) of the section. 
'I'hese are undotibtedly some chi.1taicteristies of a 
't;a.x' and tho imposition rt cloee analogy to 
income-tax. Hut the material fa.et which negatives 
\-,he thPory of fees in the present ease is that. MJe~!noney 
raised by Ievv of -the coutribnt.ion is not ear-marked or 
specifiecf for clefraying the expenses M1ai: bhe Govern~ 
meat has to incur in performing the services. All the 
collections go to the consohdated fund of the State 
and all the expenses have to met not out• of these 
colleoti6nM but oun of tihe gmrnr~l revenues by a proper 
method of appropria,tion as is done it1 case of other 
Governmen t ex.pe:rrnes. That· in itself might not be 
conclusive, hl1L in this case there is total absence of 
anv co-rela.tiou between the incurred bv the 
oo"verrrment and the amount, raised by oontr ibut.ion 
under the provision of eection 76 and in ·these circum­ 
sta11eesthb theory of a, ret.urn or counter-pavmeut or 
quJ(l pro quo cannot} have ftn.\' jJf)SiiibltJ i1>JJplicfttion .. to 
this ease. In our opinion, tilJ{)refrn·e, the High Court 
WJ1H right in llolding thwt. the contribution levied urtd~r 
seenion 7G is a tax a,nd nnt ;i and consequently 1t 
was beyond th~J pl'.l wer of the State Legislat.tu'e to enact 
this provision, 

1 q Vkle f'imll•).\' Shirru.s ••n "Sciunc<·c;f l1uhlic i:intirh:t<" Vol. I. p. 2oi. 
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.f35 

In view of our decision on this point, the other 1954 
ground . hardly .: requires consideration. We will ( .. ·· . 
indicate, .hnwever, vffry briefly our opinion on the T,he Coim~iB- 

?eeond ~oir:~ l't\iB~dr ·~ .. Th~ ~r~~ con~enti?n, · ... whi~h. has R·e~:.;~~~~~:~~ 
been raised by IVIT. Nambiar Ill reference. to article 27 menta, Madras 
of the Constitution is that the word "taxesn, as used . v, 
therein, is not confined to taxes proper but is inclusive Bri,kakshrnindr, 
of all other imposltions like eesses, foes, . etc- vVe do Thirtl:a. ~r~1nia'. 
net ~bink it1 neoos15ary to deoidB thin point, hlt.he present "1 .s1~;~/iruJ 
case, for in our opinion on the facts of the present case, 
the Imposition, although it is a tax, does not come Mu4:herjea J. 

within the purview of the latter part of the article 
at all. VVhat is forbidden by the article is the ~tnet.iiffo 
aJ? . ria~~Pdfl~ of the proceeds of any tax iI1 payment 
of ~,xpenses for.fho promotion or maintenance of any 
pa.rtti<Hllar religion or religious denornination. Th~ 
reason umledyfa1g thi8 pJovision is olnrious.. Ours] 
being a secuJi:l>r State and there being freedom of\ 
religion guara~·~eed by the Oonstitution, both. tQ indivi-] 

.. duals and to grottps, it is against the. policy of the~ 
Oo11stitution to pay out of public funds any manes for:ii 
the promoeion c>t~ ma in tenan ee of any particaler religion 
or religious denomination. But the object of th"e 
eoatribution under section 7(1 nf the JVfoch:asAct fsnot 
the fostex~ingor JH'eservation of the Hindu religion 01· 
any denomination within it. The purpose is to see 
that religious trusts and institutions.. wherever they 
exist, are properly administered. It. . is a secular 
adn1inis.tratio11 of the religious il1stitutions that the 
legislatUTt$ seeks to control and the ohject,,a~retiunoiated 
in the Act, is to ensure ~hat the endowments attached 
to the religious institutions -are properly ad:µiinistered 
and their .inceme is duly approprfated·· fQ;r t~e purposes 
for whfoh they were founded or exist; 'l?hereisno 
question of favouring. any particulat' .religion or r~igiou.a 
denominatfon.·in such cases, In our opinion, a,rt.fole 27 
of the Oonstitution is not att1•acted to the facts of. the 
present case, f'he, result, therefore, i5 ,that in oµr 
opinion . sections 21,.30(2), 31, 55, 56·and 63 to 69 are 
the ····.only sections which should; be. declared invalid as 
conflicting with the fundameetal righta of the respond­ 
ent as l\ifath,adhipati of the Math in question and 
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Constitutio>Zi Ini:lia; «r ts. .~~6, .'i!l:i 1 2'7--0tisstr. ·1Tincl1.i 
Rel'14iou.s.Ttl1idou.1m:ents Act> UJ!J9, <LS arne?ded hH A·rneni#rtig A .. at IT of 
1952, se. B8 an<.l 89 and -prouiso to s, 4G~--lVhether ultra vrres 
the 00'nstUiit£on,-Seclion 49 of the A ci-« lVhether ultra vi res 
art. zr. 

tias, th.mt .ss. 38 and ::m and tho proviso to s. 4,6 of the Oriesu 
Hindu Raligicus Endowmeuts L9B9 as B,,tl:tended by the 
Arno:nding Act II or 1952 1u·e ultro, {l;TGS. 19{1} m .. 25 and 2() of 
bhe Constitution. 

rrhe annual con·tribntion provided in s .. 49 of tho Act is in the 
natuxe o.f a fee and not 3, tltX. .aad t!.1a1·0fot.e it W!1:$ WJthin the 
comp~t.&11lf& of th8 Jlpovineiu1Legi,~.b1ture ho ODlbCt such a proY,faion, 
Fnrhher i;i,n imposition lik!:lt.his is nof; hit by a.rt. 2'.7 of the GonsH~ 
tution because the object of the contcibusi on 1:i.nde1f s, 49 is not the 
fostering <'.JT preservation of the Hindu religion .or of any deucmi­ 
nation within it but the proper a.dministra,Hon of religicus l;nrnfr::; 
and inst.ituhions wherever tJ.10y exist, -· 

Civil Appeal No. B8 of 1963 referred to. 
0RI(JINAL SrmTSDTO'L'ION : Petition No. ct(Ji) of 1953. 
Under :trticle of of .Iudia for 

the enforcement of Frmdamen tal }tights 
and 

A Pl'fi;l,TrATTD .lrJTt'l.fiDl\ ·TrnN: f;<.l.8{~ N11. I flf lH60. 

l\J{(YfHEf1'. 
Mi;J:KlTEftJB,>!i.' 

JfaSAN .J,L] 

THE STATE 01~" ORTSSA 
{J\11:m1fR CffA.Nn NIAIIAJA'~l' c .. J -. J 

S. Das; and 

:p u. 
j't-forc.h 16. 

M:AI-IAN'IJ SRI JAGANN.ATH RAM.ANUJ l)AS 
Al\r'D ANOTFIBH, 

1954 

1954 7 6( L) is as the l egislative com. 
petcnce of the Madras State Legislature. The of 

hi~ Oornm>is·· 
oner Ffonlu the Act is to be .regarded as valid. The decision of "the 
giou~ Mn4ow· High Court will be modified to this extent, hut as the 
mis, Madras i udarnent of the High Court is affirmed on its merits, ll u .,,. 

_v. . the appeal will starid dismissed with costs to the 
. La.ka~nun~~ra respondent. 
trtha i)wam.wr ·· 
f Sri Shiru» 

5'lutt. 

[1954] 

www.vadaprativada.in

www.vadaprativada.in


	Cover page 
	Index 
	Submission in Reply to Mr. P.N. Mishra, H.S. Jain and Mr. M.C. Dhingra, Advocates. Page TAB-15
	Tilkayat Shri Govindlalji Maharaj Vs. The State of Rajasthan & Ors., (1964) 1 SCR 561 Page TAB-16
	The Durgah Committee, Ajmer & Anr. Vs. Syed Hussain Ali & Ors., (1962) 1 SCR 383. Page TAB-17
	Jewun Doss Sahoo Vs. Shah Kubeer-Ood-Deen, (1840) 2 MIA 391
	The Commissioner, Hindu Religious Endowments, madras Vs. Sri Lakshmindra Thirtha Swamiar of Sri Shirur Mutt., 1954 SCR 1005 Page TAB - 19 



